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IN MEMORY OFROBERT H. HINCKLEY, JR.
1917 TO 2006

MEMOIRS FROM ROBERT H. HINCKLEY, JR.

ÒI was born lucky! To the union of excellent parentsÑRobert H. Hinckley and Abrelia Clarissa Seely
HinckleyÑon the 12th of January 1917 in Mt. Pleasant, Utah at the home of John H. Seely. As the first Hinckley
grandchild, I was a birthday present for my Grandmother Hinckley. I was blessed with a sound and proud pioneer
heritage. I grew up in Ogden during the Great Depression. As a janitor at Robert H. Hinckley, Inc., I swept around
a 1933 Dodge Sedan on the show room floor for 11 months before I finally sold it. While attending Ogden High
School, I met a charming young lady by the name of Janice Scowcroft. I graduated from Ogden High School in
1936, attended Stanford University in 1937 and graduated from the United States Military Academy in 1942.

Life has been good for me, but the very best part of my life began eight years after high school, when I was
able to convince Miss Scowcroft that this young Westpointer was the best teammate for her. Then came World
War II, The Army Air Corps, B-24Õs, England, VE Day, VJ Day, life in the Air Force and the Dodge automobile
business in Salt Lake City. Out of all of this quality time came four wonderful dividends in the form of great cit-
izens: Robert H. Hinckley, III; James S. Hinckley; Dr. Scott S. Hinckley; and Kristin H. Yeager.  What enormous
dividends these great children have been.

I was born lucky. I lived lucky. I have had no problems in this world; I have had only opportunities. I have
always had enough to eat, bags oÕ fun and great family experiences all with the finest teammate one could ever
have: Janice Scowcroft Hinckley. We have loved each other and life together for 63 years. Oh yes, I had the fun
of enjoying nine of the friendliest Arabian horses that the breed has produced.Ó

Robert H. Hinckley, Jr. was loved and will be missed by all.  We thank him for continuing the Hinckley lega-
cy and for his ceaseless support of the Hinckley Institute of Politics in furthering its mission to engage students
and citizens in the democratic system of politics.

CONTINUING THE LEGACY

iv
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A s the director of the Hinckley Institute of Politics, it is my pleasure to introduce the 2006 Hinckley Journal
of Politics. 

Continuing in the outstanding academic tradition of the Hinckley Journal, this yearÕs edition represents quality
research on issues relevant to Utah, our nation, and the world.  Topics range from statewide education initiatives
and toxic waste management to federal healthcare mandates and feminism in the Middle East. Each article comes
from bright and dedicated students seeking to both expand their own knowledge while simultaneously provide
substantive research and analysis in their field. 

In addition to student contributions to the Journal, we are grateful for and enlightened by articles submitted by
Salt Lake City Councilman Dave Buhler, Representative LaVar Christensen, and Senator Karen Hale. 

This fantastic compilation could not have come to fruition without the diligent work of its 2006 editor Jennifer
Lambert and assistant editor Logan Sisam.  Additionally, the tireless effort of the Faculty Advisors, Student Board
Members, and Hinckley Institute staff was pivotal in making this yearÕs Journal possible. 

Through the various opportunities offered through the Hinckley Institute of Politics, University of Utah students
are able to apply the theories and concepts they learn in the classroom to real world experiences.  To date, the
Hinckley Institute has placed and supported over 4,000 interns in political offices throughout the State of Utah,
in Washington D.C., and at a host of international locations.  Interns are required to complete a research paper
based on the issues pertinent to their internships and, therefore, reflect practical ideas and conclusions about some
of todayÕs most pressing issues.  The Journal represents some of the best and most compelling of these papers.

After a year of moving back to Utah and serving as the Director of the Hinckley Institute of Politics, I am even
more thrilled and energized about the InstituteÕs achievements, direction and potential.  Each accomplishment,
either large or small, is made possible by the many generous contributions of the Hinckley family, dedicated staff,
the InstituteÕs many friends and supporters, and, most importantly, current and former University of Utah stu-
dents.

Sincerely,
Kirk L. Jowers
Director, Hinckley Institute of Politics

A W ORD FROM THE DIRECTOR
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EDITORSÕ NOTES

HINCKLEY JOURNAL OF POLITICS Õ
MISSION STATEMENT

The Hinckley Journal of Politicsstrives to publish scholarly
papers of exceptional caliber, promoting the intellectual tal-
ents and knowledge of University of Utah undergraduate stu-
dents. Contributing articles should address pertinent issues by
illuminating key problems and potential solutions, adhering
to the highest standards of political research and analysis. The
Journal seeks to cover issues ranging from local to interna-
tional political concerns, embracing diverse perspectives and
a variety of analytical approaches. With this publication, the
Hinckley Institute hopes to encourage reader involvement in
the intriguing world of politics.

GENERAL COMMENTS

It has been an honor to serve as editors for the 2006 edition
of the Hinckley Journal of Politics. We thank the student
authors and the public officials who have contributed to this
yearÕs Journal for their hard work. We are especially grateful
for the helpful and time-intensive assistance of faculty advi-
sor, Dr. Robert Benedict.  The Journal is one of many won-
derful opportunities the Hinckley Institute provides under-
graduate students. We are indeed appreciative of the generos-
ity of the Hinckley family for their vision of the need for stu-
dent involvement in practical politics and the principle of cit-
izen involvement in government. We also thank the
Hinckley staff for their dedication to students. We also com-
mend the student authors for their involvement in the polit-
ical process, whether it is serving an internship, working on a
campaign, or studying politics. We hope you will find the arti-
cles within the Journalthought-provoking and timely.

ACKNOWLEDGEMENTS

The editors of the Hinckley Journal of Politicswish to thank:
¥ This yearÕs published authors, for their hard work and excel-

lent writings in politics.
¥ This yearÕs contributing public officials:  Salt Lake City

Councilman Dave Buhler, Utah State Representative
LaVar Christensen, and Utah State Senator Karen Hale, for
their continued efforts in representing the people of Utah
and for their support of the Hinckley Institute of Politics.

¥ This yearÕs Editorial Board members, for reviewing and
making the final selection of papers for publication, and for
distributing the weight of the load required in putting
together this publication.

¥ This yearÕs Faculty Advisors: Robert Benedict, Mark
Button, Luke Garrott, and Richard Rieke, for their work in
reviewing and editing the published student papers.

¥ Robert H. Hinckley and the Hinckley family. Because of
Mr. HinckleyÕs vision and the support of his family, many
students at the University of Utah have been given the
opportunity to gain a greater respect and love for politics
and of our system of government.

¥ All of the students who submitted papers for publication.
¥ The many people who have given their support to the

Hinckley Institute of Politics.
¥ The Hinckley Institute of Politics Staff.
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GENERAL SUBMISSION GUIDELINES

The Hinckley Journal of Politics welcomes submissions from
University of Utah students of any discipline, members of
the faculty, and UtahÕs public officials of any capacity. Any
political science-related topic is acceptable. The scope can
range from university issues to international issues. Papers
must adhere to the following submission guidelines to be
considered for publication.

SUBMISSION GUIDELINES FOR STUDENTS

1. SUBMISSION COPIES:
Authors must submit one hard copy of their paper. The
editors kindly request that authors submit a maximum
of three papers for consideration each year.

2. SUBMISSION COVER PAGE:
The first page of the paper should include the authorÕs
name, email, telephone number, and full address; the
title of the paper; and an abstract of the paper approxi-
mately 150 words in length.

3. PAPER LENGTH:
Papers should be between 10 and 35 pages in length.

4. PAPER FORMAT:
Papers should be formatted as follows:
¥ Double-spaced (exceptions: tables and charts).
¥ Number all pages in the upper right-hand corner of

each page except the first page.
¥ Use single column format with 1Ó margins on the top,

bottom, left, and right.
¥ Print on one side of the paper.
¥ Use 12 point Times New Roman font.
¥ The authorÕs name should appear on the cover page

only and not on any subsequent pages.

5. STYLE GUIDELINES :
Papers must adhere to the Publication Manual of the
American Psychological Association (APA style) for
in-text citations, referencing, and submission/publica-
tion format.  A style guideline is available at the
Hinckley Institute of Politics or online at the Hinckley
Institute of Politics website under Publications.

6. REVIEW AND NOTIFICATION PROCEDURES:
Submissions will be reviewed by the Journal editors,
members of the editorial board, and faculty advisors.
Submission of a paper does not guarantee publication.
Papers that do not adhere to submission and style
guidelines will not be considered for publication.
Acceptance to the Journal is competitive.  The editors
will notify potential authors when the decision has
been made as to which papers have been selected for
publication.

SUBMISSION GUIDELINES FOR PUBLIC OFFICIALS :

The Journal will consider for publication essays written by
national, state, and local public officials. For paper guide-
lines, public officials may contact the Journal editors.

CORRESPONDENCE MAY BE SENT TO:
University of Utah
Hinckley Institute of Politics
260 South Central Campus Drive Room 253
Salt Lake City, UT 84112-9151
Phone: (801) 581-8501
Fax: (801) 581-6277
Email: hinckley@hinckley.utah.edu



4

ABOUT THE HINCKLEY INSTITUTE OF POLITICS

A man of vision and foresight, a 20th century pioneer, a phi-
lanthropist, an entrepreneur, and an untiring builder of edu-
cation and of the American political systemÑall are apt
descriptions of Robert H. Hinckley, a Utah native and tire-
less public servant. Robert H. Hinckley began his political
career as a state legislator from Sanpete County and a mayor
of Mount Pleasant. Hinckley then rose to serve as the Utah
director for the New Deal program under President Franklin
D. Roosevelt.

Hinckley went on to serve in various capacities in
Washington, D.C., from 1938 to 1946 and again in 1948.
During those years he established and directed the Civilian
Pilot Training Program, served as Assistant Secretary of
Commerce for Air, and directed the Office of Contract
Settlement after WWII. In these positions Hinckley proved
himself to be, as one of his colleagues stated, ÒOne of the
real heroes of the Second World War.Ó Also in 1946,
Hinckley and Edward Noble jointly founded the American
Broadcasting Company (ABC), and over the next two
decades helped to build this company into the major televi-
sion network it is today. 

Spurred by the adverse political climate of the Ô40s, Ô50s,
and Ô60s, Hinckley recognized the need to demonstrate that
politics was Òhonorable, decent and necessary,Ó and to
encourage young people to get involved in the political
process. After viewing programs at Harvard, Rutgers and the
University of Mississippi, Hinckley believed the time was
right for an institute of politics at the University of Utah. So

in 1965, through a major contribution of his own and a gen-
erous bequest from the Noble Foundation, Robert H.
Hinckley established the Hinckley Institute of Politics to
promote respect for practical politics and to teach the prin-
ciple of citizen involvement in government. 

ÒEvery student a politicianÓ was HinckleyÕs dream. The
Hinckley Institute of Politics strives to fulfill that dream by
sponsoring internships, scholarships, forums, mentoring and
a minor in Campaign Management. Today, 41 years later,
HinckleyÕs dream is a reality. More than 3,500 students have
participated in programs he made possible through the
Hinckley Institute of Politics. Many of these students have
gone on to serve as legislators, members of Congress, gov-
ernment staffers, local officials, and judges. All participants
have, in some measure, become informed, active citizens.
Reflecting on all of his accomplishments, Robert H.
Hinckley said, ÒThe Hinckley Institute is one of the most
important things I will have ever done.Ó

ROBERT H. H INCKLEY
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HINCKLEY INSTITUTE OF POLITICS

UNIVERSITY OF UTAH

The Hinckley Institute of Politics at the University of Utah
is a bipartisan institute dedicated to engaging students in
governmental, civic, and political processes; promoting a
better understanding and appreciation of politics; and train-
ing ethical and visionary students for service in the
American political system. Robert H. Hinckley founded the
Hinckley Institute of Politics in 1965 with the vision to,
Òteach students respect for practical politics and the princi-
ple of citizen involvement in government.Ó Since itÕs found-
ing, the Hinckley Institute has provided a wide range of pro-
grams for students, public school teachers and the general
public including: internships, courses, forums, scholarships
and mentoring. The Hinckley Institute places emphasis on
providing opportunities for practical experience in politics.

INTERNSHIP PROGRAM

A nationally recognized program and the heart of the
Hinckley Institute, the Hinckley internship program places
200 students every year in political and government offices,
non-profit organizations, campaigns, and think tanks. The
Institute provides internship opportunities to students from
all majors for academic credit in Washington, D.C., at the
Utah and Alaska State Legislatures, in local offices and
campaigns, and internationally.

CAMPAIGN MANAGEMENT MINOR

The Hinckley Institute of Politics offers an undergraduate
minor in Campaign Management designed to provide
undergraduate students the opportunity to learn the theory
and practices that will allow them to be effective partici-
pants in election and advocacy campaigns. Students are
required to complete a political internship and an interdis-
ciplinary series of courses in areas such as campaign man-
agement; interest groups and lobbying; voting, elections and
public opinion; media; and other practical politics.

PUBLIC FORUMS AND EVENTS

The Hinckley Institute hosts the weekly Hinckley Forum
where several political speakers address public audiences in
the Hinckley Caucus Room. Hinckley Forums enable stu-
dents, faculty, and community members to discuss a broad
range of political concepts with local, national, and interna-
tional politicians, ambassadors, activists, and academics.
The Institute also co-hosts national conferences on cam-
paign finance. Past guests include Presidents Bill Clinton
and Gerald Ford; Senators Orrin Hatch, John McCain, and
Harry Reid; Utah Governor Michael Leavitt; and many
other notable politicians and professionals. The speeches are
broadcast on KUER 90.1 FM radio and KUED TV.

SCHOLARSHIPS AND LOANS

The Hinckley Institute provides substantial financial aid to
students through the Robert H. Hinckley, Abrelia Clarissa
Hinckley, Anne and John Hinckley, Senator Pete Suazo,
and Scott M. Matheson scholarship funds. The Hinckley
Institute is also the University of Utah representative for the
Harry S. Truman Congressional Scholarship and the James
Madison FellowshipÑtwo of AmericaÕs most prestigious
scholarships.

HUNTSMAN SEMINAR FOR TEACHERS

The Huntsman Seminar in Constitutional Government for
Teachers is a week long seminar sponsored by the Huntsman
Corporation. The primary focus of the seminar is to improve
the quality of civic education in Utah schools by bringing
Utah educators together with political experts and visiting
politicians to discuss current events in Utah and American
politics. The Huntsman Seminar is truly a unique opportu-
nity for teachers to gain an in-depth understanding of local
and national political issues.

The Hinckley Institute of Politics is located in 253 OSH
For Further Information call (801) 581-8501

DEPARTMENT OF POLITICAL SCIENCE

The Department of Political Science values its relationship
with the Hinckley Institute for the opportunities the
Institute provides students to enrich their academic studies
with experience in practical politics. The InstituteÕs pro-
grams complement the academic offerings of the Political
Science Department. Courses are available in five subfields
of the discipline: American Politics, International
Relations, Comparative Politics, Political Theory, and
Public Administration. For undergraduate students, the
Department offers a major with B.A. and B.S. degrees and a
teaching minor. Undergraduate certificate programs in
International Relations, Public Administration, and
Practical Politics are open to both majors and non-majors.
At the graduate level, the Department offers M.A. and M.S.
degrees, including the Master of Public Administration,
Master of Public Policy, and the Ph.D. degree. Dual degrees
are available at the graduate level with Educational
Administration, Law, Social Work, and Health Services
Administration. The Department has several undergraduate
scholarships, both need-based and merit-based available to
entering freshmen and continuing students. The Political
Science SAC (Student Advisory Committee) and Pi Sigma
Alpha honorary society provide opportunities for students to
get involved in departmental activities. If you have ques-
tions about the Department and its programs, contact the
office at 252 Orson Spencer Hall, 581-7031.
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INTRODUCTION

In approaching the topic of the Utah Clean Air Act and it
most recent amendment proposals, an alluring notion is
that private business owners and any private property

owners have the right to do what they want as long as it is
legal . Indeed, the protection of property rights is a central
argument used against the amendments being proposed to
ban smoking in all establishments. Yet this essay will argue
that is critical to support clean air amendments. 

In recent years secondhand smoke has been determined
responsible for the early deaths of up to 65,000 Americans
each year. It is the third leading preventable cause of death in
the United States, surpassed only by smoking and alcohol
consumption (World Health Organization, 2003).

The World Health Organization (WHO) and the United
States Environmental Protection Agency (EPA) classify sec-
ondhand smoke as Òa known human carcinogen, for which
there is no known safe level of exposureÓ (U.S Environmental
Protection Agency, 2004). Abundant scientific data exists
linking secondhand smoke to numerous negative health out-
comes, including immediate adverse respiratory and cardio-
vascular effects. States, municipalities and other political
entities have responded to the health hazards of secondhand
smoke by prohibiting smoking in indoor areas.

This movement in Utah has resulted passage of the
ÒUtah Indoor Clean Air Act.Ó As previously amended in
1994, the Act bans all smoking in public and governmental
buildings, restaurants and any other indoor location were the

public frequents. The only exception was for private estab-
lishments such as clubs, taverns and bars, and fraternal organ-
izations. When this law passed many establishments convert-
ed to private organizations in order to keep their clientele of
smokers.  

Twelve years ago Utah was at the forefront in the fight
against secondhand smoke by adopting the Utah Indoor
Clean Air. Since 1994 other states and countries have con-
tinued what Utah started. Currently seven states, California,
Connecticut, Delaware, Maine, Massachusetts, New York,
and Rhode Island, have gone smoke free.

In an attempt to expand the trend Utah set in 1994, dur-
ing the 2005  General Legislative Session two  bills were pro-
posed, one in the House and the other in the Senate, to
amend the Utah Indoor Clean Air Act. These amendments
would mandate that all establishments, public and private,
must ban smoking; in addition more control would be given
to localities to enforce stricter smoking regulations.  

The proposed 2005 Clean Air Act Amendments gener-
ated considerable controversy. Opponents defeated both bills
in 2005, but similar measures were enacted in 2006.  The
amendments have not yet been implemented, as they con-
tained provisions to give private establishmentÕs time to con-
form to the law. 

This essay will focus on the movement to enact the Utah
Indoor Clean Air Act, which sought to ban smoking in all
public places, as well as the later amendments to ban smoking
in private venues. A central contention is that the claims of
the violation of the rights of smokers and private club owners

Amendments to the Utah Clean Air ActÑ
Smoking In Private Establishments:
Protected Right or Public Threat?
Logan Sisam

What is a protected right? Many opponents of smoking bans feel that they are entitled to certain rights or
privileges when in reality what they claim as rights are not rights at all. This article describes the conflict
between smokers and non-smokers and the debate of amending the Utah Clean Air Act to include a ban on
smoking in all establishments, private or public. Through exploring the benefits of Clean Air policies, and
national smoking ban court cases, this article will define whose rights are being violated, the establishment
owners or those exposed to second hand smoke. The Author concludes that the rights being violated are those
of the Non-Smoker and that the debate is not a smokerÕs rights issue but a health issue. Thus smoking should
be banned in all locations where the public congregates.
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are unfounded, as their claims are not fundamental rights
afforded by the Constitution. Conversely, state and local gov-
ernmental entities have the legal right to enact legislation to
protect the health and safety of the public.

THE UTAH INDOOR CLEAN AIR ACT

As previously mentioned, Utah was the first state in the
nation to go Òsmoke freeÓ, when itÕs Indoor Clean Air Act
took effect in 1994. The Act prohibited smoking in restau-
rants, stores, bowling alleys and businesses, but exempted pri-
vate clubs, taverns, guest rooms at hotels and motels and fra-
ternal and religious organizations (Utah Code,. Title 26,
Chapter 38; 1994). Specifically, the restrictions are that
smoking, defined as the possession of any lighted tobacco
product in any form, is prohibited in all enclosed indoor
places of public access and publicly owned buildings and
offices.  The legal distinctions between ÒPlaces of Public
AccessÓ and ÒPublicly owned building or officeÓ, as well as
exemptions to this regulation, are found in Appendix A. 

One of the 1994 provisions grandfathered any smoking
establishments that were adjoined to another establishment.
The legal provisions are again given in Appendix A.

RECENT ATTEMPTS TO AMEND THE
UTAH CLEAN AIR ACT

Despite all the benefits of the Clean Air Act of 1994 consid-
erable doubt remained about its effectiveness in protecting
the community from the negative effects of smoking. and the
need to change, or amend the current law. Two bills were
introduced during the 2005 General Legislative Session that
claimed to remedy concerns that were not addressed in the
1994 law. Senate Bill 77, if passed, would have removed the
exemption for private clubs and taverns from the Indoor
Clean Air Act; and would have repealed the section of the
indoor clean air act (26-38-4) that grandfathered adjoining
private clubs and public places that shared ventilation systems
and were built prior to 1995. In introducing the bill Senator
Michael G. Waddoups stated that Òsimply put, (the bill)
would ban all smoking in not only public establishments, but
also eliminate exceptions given to private establish-
mentsÉThis would make it illegal to allow any smoking in all
establishmentsÓ (Waddoups, 2005). The text of Senator
Waddoups statement and the major points of the bill are
found in Appendix B.

David Spatefore, a Utah lobbyist supporting SB 77,
claimed the billÕs provisions protect private property owners
that do not cater to a specific membership, or a public clientele. 

This way we can keep the private individual in his home,
dwelling or religious society from being infringed upon while
at the same time reducing the undeniable consequences of
secondhand smoke exposure in establishments that are not
accorded the same fundamental rights as does religion and
protection from home invasion or regulation (Spatefore,
2005). 

The bill intended to target only those establishments consid-
ered to be places of public access.  
The second bill was House Bill 166, Utah Indoor Clean Air
Act Amendments, sponsored by Representative Paul Ray.
This bill modified the local ordinances provision of the Utah
Indoor Clean Air Act. It would allow the governing body of
a local political subdivision to provide more stringent restric-
tions on smoking within a political subdivision than those
provided by the Utah Indoor Clean Air Act of 1994. The pro-
posed language of House Bill 166 is found in Appendix B.

Both of these amendments addressed the need for stricter
regulations on smoking and the hazardous effects of second-
hand smoke in private establishments. Yet they were not
passed into law, primarily because the amendments were not
well understood by the community.

2006 A MENDMENTS TO THE UTAH CLEAN AIR ACT

The following year an amendment to the Utah clean Air Act
was enacted.

During the 2006 General Legislative Session, Senator
Waddoups proposed a similar bill, (SB 19). However Senator
Waddoups bill was slightly different from those that failed in
the 2005 session because it did not make any exceptions, SB
19 also provided a phase-in provision for the establishments
that were affected by the Amendments. The phase-in allowed
a set time in which they must operate within the parameters
of the new law.

BENEFITS OF THE CLEAN AIR ACT AMENDMENTS

Exposure to environmental tobacco smoke presents a serious
and substantial public health risk. There exists conclusive evi-
dence that tobacco products cause cancer, respiratory diseases,
various cardio-Vascular problems, allergies and irritations to
the eyes, oral and nasal cavities, and hazardous to persons
with compromised immune systems, children and pregnant
women. This has been proven for users, non-users and
employees who are exposed to tobacco by-products. There are
many reasons to support clean air policies like those that have
recently been debated in Utah. Using California as a case
study for potential results, the most salient benefits would be
that of employeesÕ health, reduced secondhand smoke to
patrons, increased tourism, and boosts to the economy.

EMPLOYEE AND PATRON HEALTH

A 1998 study by the University of California-San Francisco
(University of California-San Francisco) revealed that 59%
of bartenders surveyed had symptoms of respiratory ailments
and impaired lung capacity before the CaliforniaÕs Clean Air
Act went into effect, and showed a significant decrease in
symptoms, as well as measurably increased lung capacity,  just
one month after the law took effect. This result supports the
claim that employees can benefit; it also provides evidence of
a positive outcome for Utah if changes were made. 

This is not merely an issue for the employees but also
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clientele, patrons and entertainers. As previously noted, sec-
ondhand smoke is responsible for the early deaths of up to
65,000 Americans each year, and is the third leading pre-
ventable cause of death in the United States. These statistics
are among the reasons that a broad range of groups who pro-
vide and protect healthcare in Utah support the ban on
indoor smoking. The coalitionÕs members include: American
Cancer Society-Utah Office; American Heart Association-
Utah Office; American Lung Association- Utah Office;
Campaign for Tobacco Free Kids; Health Association of
Utah; Huntsman Cancer Center; University of Utah School
of Medicine; Regency Blue Cross; Utah Hospital Association;
Utah Medical Association, and the Utah Public Health
Association.

According to two Helena, Montana physicians pushing
hard for passage of their cityÕs clean indoor air ordinance, the
overriding issues are those of public health, and whether peo-
ple have the right to harm others. Dr. Robert Shepard and Dr.
Richard Sargent both practice at Helena HealthCareÕs Family
Health Clinic. Between them, they have practiced medicine
in the area for more than 30 years. Dr. Shepard stated:

This is entirely a health issue. I wouldnÕt be here doing this if
I didnÕt see the impact on my patients every day. ItÕs an addic-
tive behavior. It kills people. It kills my patients. It kills peo-
ple that I like. ItÕs a dangerous, dangerous product, and any-
thing we can do to restrict its use is justified (Montana Forum,
2003). 

Dr. Sargent said that in some ways, secondhand tobacco smoke
is worse than first-hand smoke breathed by the smoker:

What youÕve got to understand about secondhand smoke is,
itÕs all the chemicals without the pesky filter. The stuff com-
ing off the burning end is much worse than what the smoker
gets. Working in a smoke-filled bar, thatÕs the equivalent of
smoking somewhere between 15 and 20 cigarettes per day in
terms of health effect. When you start looking at the health
effects, itÕs a pack a day.  Traditionally, we have held in
American society that if your activity harms somebody else,
you have to stop. I can swing my hands through the air Ñ
until they connect with your nose, and then I have violated
you. I can operate a business as long as I donÕt poison my
employees (Montana Forum, 2003). 

Dr. Shepard reinforced this view: 
We still have the opinion that people can choose what they
want to do to themselvesÉ But we no longer take the posi-
tion that anyone is allowed to do any activity that is harmful
to somebody else. We donÕt tell people they canÕt drink, we
tell them they canÕt drink and drive. Even though you have
free speech, you do not have the right to slander somebody.
We need to take this broadly accepted human principal in the
United States that you canÕt do anything that harms someone
else, and we need to apply that to tobacco (Montana Forum,
2003).

The 2006 amendment to the Utah Clean Air Act removes
the increased exposure to second hand smoke and its undis-
putable side effects for all who work or frequent these smok-
ing establishments.

TOURISM

The tobacco industry has attempted to block anti-smoking
campaigns or soften existing laws by voicing concerns that
tourism could be hurt. Reports from the California
Department of Tourism speak to the contrary and have shown
that smoke free workplace laws do not, and have not had an
adverse affect on visitor activity or spending, and that tourists
do not resent CaliforniaÕs smoke free policies. In fact between
CaliforniaÕs induction of this policy in 1995 and 1999, total
destinations spending in California increased $13.7 billion
(S.B. 77 Talking Points, Waddoups, 2005).

According to Eric Bailey, writing in the Journal of
American Medical Association (1999), in constant 1997 dol-
lars, passage of the smoke-free restaurant ordinance was asso-
ciated with a statistically significant increase in the rate of
change of hotel revenues in four localities, no significant
change in four localities, and a significant slowing in the rate
of increase (but not a decrease) in one locality. There was no
significant change in the rate of change of hotel revenues as a
fraction of total retail sales or total US hotel revenues associ-
ated with the ordinances when pooled across all localities.
International tourism was either unaffected or increased fol-
lowing implementation of the smoke-free ordinances
(Bailey). Such evidence directly contradicts the claims of the
tobacco industry.  In fact, tourism dollars have increased; in
some places dramatically.

ECONOMIC IMPACT

California provides an example of how regulating secondhand
smoke has increased profits of other industries, in turn pump-
ing more capital into the economy.  An additional $879,816
in sales were made in CaliforniaÕs beer, wine and liquor serv-
ing establishments during 1998 as compared to 1997- after the
California smoke free workplace act became effective for bars.
Another aspect of benefiting the economy in the California
example is an increase in employment. In 2000 CaliforniaÕs
bars and restaurants had over 108,000 more employees than
in 1995, bringing the total workforce to nearly 926,000 peo-
ple for the hospitality sector (S.B. 77 Talking Points.
Waddoups, 2005).

Michael H. Fox, an Associate Professor in the Department
of Health and Policy Management at the University of Kansas
Medical Center has challenged perceptions that indoor smok-
ing bans have a negative economic impact: 

Evaluating the existing literature on economic impact of
indoor smoking bans leads to the following: though no stud-
ies are without limitations, the overwhelming majority of
studies that maintain a rigorous scientific element suggest that
the economic impact of a smoking ban is minimal if it exists
at all; the leading researchers who appear to argue consistent-
ly against smoking bans give little evidence of objectivity in
their work in this or other areas they are involved in; argu-
ments that mask the economics of the issue, such as smok-
er/non-smoker or business Òrights,Ó are issues entirely separate
from those having to do with economic impact, and should be
separated out from any discussion of them.
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Dr FoxÕs assertion leads to the idea that most of those allega-
tions are propagated by the Tobacco Industry, and lack the
objectivity and credibility necessary to be trusted.

CONSTITUTIONAL CLAIMS OPPOSING THE
AMENDMENTS

The benefits of the amendments seem to be endless, yet there
are some potential implications that need to be addressed.
Smokers and club owners contend the regulations on smok-
ing are contrary to four basic constitutional rights: Equal
Protection, Due Process Privacy,  and Association. 

EQUAL PROTECTION

Groups opposing smoking legislation believe their strongest
argument is that of Equal Protection. The Fifth and
Fourteenth Amendments to the United States Constitution
guarantee all persons equal protection of the law. 

Equal protection challenges to smoke free ordinances fall
into two categories: the equal protection of smokers and equal
protection of business owners. Both arguments are based on
the ill-conceived premise that smoke-free ordinances some-
how ÒdiscriminateÓ against smokers or business owners.

Smokers have challenged smoke-free ordinances on the
basis that they cater to the wishes of nonsmokers. These argu-
ments are best described in the New York case Fagan v.
Axelrod. Here the plaintiff argued the New York Clean Indoor
Air Act Òcurtails access by the subordinate class (smokers) to
places of public accommodation by reasons of their personal
habitsÉ. forces the subordinate class to work in a smoke-free
environmentÓ and Òdiscriminates against members of the sub-
ordinate class on the basis of a physiological impairment
(nicotine addiction)Ó (N.Y. Sup. Ct. 1990). The New York
Supreme Court held that these claims were without merit for
two reasons.

First, the classification of smokers does not infringe on a
fundamental right. In fact, no court has determined that
smoking is a fundamental, constitutionally protected right.
The court in Fagan v. Axelrodstates Òthere is no more a fun-
damentalright to smoke cigarettes than there is to shoot-up or
snort heroin or cocaineÓ (Fagan v. Axelrod, 1998 550 N.Y.S.2d
at 560). 

A right is fundamental Òif it is deeply rooted in our
nationÕs history and tradition or so ingrained in concept of
ordered liberty that neither justice nor liberty would exist if it
were impairedÓ (Washington v. Glucksberg, 1997). For exam-
ple, freedom of the press and the right to vote are fundamen-
tal rights under the U.S. Constitution. Smoking is not.

The court concluded that smokers are not a ÒsuspectÓ
classification under the law, and that smoke free ordinances
do not violate the Equal Protection Clause of the U.S.
Constitution. A law can treat one group of individuals differ-
ently than others as long as there is a rational basis for the dis-
tinction, and the group affected is not part of a suspect class.

Classifications that are considered suspect are those that
Òshare a common elementÑan immutable characteristic
determined solely by the accident of birth,Ó (Fagan v. Axelrod,
1998 550 N.Y.S.2d at 560),  such as race, national origin, sex-
ual orientation or gender. Most importantly, the court in
Fagan v. Axelrod stated that:

Òif the classification is not suspect or does not involve a fun-
damental right, as is the case with smokers, a presumption of
constitutionality attaches to the classification being analyzed,
and the challenging party must prove that the classification is
not related to a legitimate government purposeÓ (Fagan v.
Axelrod, 1998 550 N.Y.S.2d at 560 ). 

This is further evidence that courts have consistently held
that protecting people from exposure to secondhand smoke
furthers a legitimate government purpose to enact nonsmok-
ing laws.

THE RIGHT OF ASSOCIATION

Attorney Philip W. Dyer addressed the right of association in
a letter given to all Utah legislators during the 2005 and 2006
General Sessions:

Such bansÉÉ.substantially harm private club licensesÕ prop-
erty rights by precluding business owners from welcoming
their members who may choose to use a lawful product. Since
private club owners can, under the original law, choose to be
a Òsmoke freeÓ club, such bills constitutes a mandate prohibit-
ing the use of a lawful product in a private facility Ó (Dyer,
2005).

However, the findings of the courts on the issue of equal pro-
tection have a domino effect on the other three legal argu-
ments relied upon by opponents of regulation. Contrary to
smokersÕ assertions, the Court in Fagan determined that laws
restricting or prohibiting smoking do not restrict smokersÕ
access to public places, only their abilities to smoke in those
places. Moreover, since the Fagan case established that smok-
ing does not raise to the level of a fundamental right accord-
ed constitutional protection, the right of association is not
impaired.

DUE PROCESS

Smokers and owners of taverns, clubs and bars have been
claiming that the legislation spreading across the United
States, and that is still hotly contested in Utah, is in direct
violation of their right to due process. 

The Due Process clause of the U.S. Constitution pro-
vides that the government may not deprive one of a constitu-
tionally protected liberty interest or property interest without
due process of law. Substantive due process protects against
governmental interference with liberty interests, also referred
to as fundamental rights. Courts are extremely reluctant to
expand substantive due process protection to other Òasserted
rights or liberty interestsÓ (Washington, 521 U.S. at 720). Due
process protection is afforded to those rights and liberties
Òdeeply rooted in this NationÕs history and tradition,Ó so
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much so that Òneither liberty or justice would exist if they
were sacrificed.Ó  (Washington, 521 U.S. at 720). The
Fourteenth Amendment forbids the government to infringe
upon fundamental liberty interests.  Smoking is not a funda-
mental liberty interest, constitutional right, deeply rooted in
our nationÕs history and tradition, and by no means is justice
or liberty sacrificed by banning smoking from all indoor estab-
lishments.

PRIVACY

Smoke-free ordinances do not infringe upon privacy rights.
The U.S. Supreme Court has held that Òone aspect of the lib-
erty protected by the Due Process clause of the Fourteenth
Amendment is a right of personal privacy, or a guarantee of
certain areas or zones of privacyÓ (Carey v. Population Services
IntÕl, 1977). State constitutions and laws also establish certain
privacy rights. Yet the same argument used previously is valid
here; the constitutionally protected right of privacy extends
only to fundamental personal interests, such as marriage, pro-
creation etc. The ability to smoke does not fall into this cate-
gory. 

TAKINGS

The Fifth Amendment of the U.S. Constitution provides that
no private property may be taken for public use without just
compensation. Owners of restaurants and bars in Toledo,
Ohio, challenged the constitutionality of a city ordinance
that restricted smoking in public places on the basis that the
ordinance amounted to a regulatory taking without just com-
pensation (D.A.B.E., Inc. v. City of Toledo, Ohio, 2003). The
owners alleged that, as a result of the smoking prohibition,
their businesses could not function. 

The property owners did not allege a physical taking,
where the government expels them and seizes control of their
property. Instead the allegation was a regulatory taking- they
were denied the full use of their businesses. But the legal stan-
dard for a regulatory taking is that businesses are left with Òno
productive or economically beneficial use of the landÓ
(D.A.B.E., Inc. v. City of Toledo, Ohio, 2003). Instead of
depriving owners of any economic use, the regulations are
designed to protect the people of the community.

CONCLUSION

The focal point of this essay has been an examination of the
rights of individuals and property owners, compared with the
responsibility of government to regulate any activity deemed
to be a threat to the publics health, In examining the Utah
law, as well as laws in other states, the central conclusion is
that smoking bans are not in violation of any fundamental
right. 

There are many who claim these bans are personal
attacks, are rights violations and that smoking is not illegal
and should not be treated as such. However smoking in any
establishment is entirely a health rights issue and not a smok-

ersÕ rights issue. The state is justified in regulating a substance
that is causing health problems and killing its people.
Governments are not only justified, they are responsible  to
enact laws to protect the health and safety of the public.
Neither the United States Constitution nor state constitu-
tions recognize a constitutional Òright to smokeÓ that would
limit the power of federal, state or local authorities to regulate
smoking. In fact the nations courts have consistently upheld
the ability of legislatures to enact smoking bans across the
nation.  In addition, smoke-free ordinances do not deprive
owners of restaurants, bars, or social organizations of their
property rights, equal protection under the law, the right to
privacy, or to due process. These can only be applied to fun-
damental rights. Smoking is not a fundamental right!

Moreover, in any discussion of rights, the rights of non-
smokers must be considered as well. Non- smokers have the
right Ònot toÓ be exposed to these elements.  

Additionally, studies have shown that passing legislation
that supports smoking bans, the U.S. may begin to lower its
high death and illness rates from smoking.  

Finally, in the United States we defend the right of peo-
ple to choose what they want to do to themselves. But many
governments at the local, state or federal levels no longer take
the position that anyone is allowed to do any activity which
is harmful to somebody else. For example, the government
does not tell people they canÕt drink, but it does tell them they
cannot drink and drive. Even though the nationÕs citizens
have free speech, they do not have the right to slander some-
body. Similarly, even though smoking is legal, non-smokers
can choose not to be exposed. 

Smoking is a safety threat to the health of communities
and it is, therefore, legal to protect the community against
these dangers by banning smoking in all public and private
businesses and establishments.
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APPENDIX A

DEFINITIONS OF ÒPLACE OF PUBLIC ACCESSÓ AND

ÒPUBLICLY OWNED BUILDING Ó
ÒPlace of public accessÓ means any enclosed indoor place of
business, commerce, banking, financial service, or other serv-
ice-related activity, whether publicly or privately owned and
whether operated for profit or not, to which persons not
employed at the place of public access have general and regu-
lar access or which the public uses. This is slightly different
than ÒPublicly owned building or officeÓ which means any
enclosed indoor place or portion of a place owned, leased, or
rented by any state, county, or municipal government, or by
any agency supported by appropriation of, or by contracts or
grants from, funds derived from the collection of federal, state,
county, or municipal taxes. It was publicly owned building or
offices that were banned from allowing smoking. (Utah Code,
chapter 38 1994).

The exceptions are that any building owned, rented,
leased, or otherwise operated by a social, fraternal, or religious
organization when used solely by the organization members or
their guests or families; or any facility rented or leased for pri-
vate functions from which the general public is excluded and
arrangements for the function are under the control of the
function sponsor; workplace smoking areas (Section 26-38-5,
1994); areas not commonly open to the public, areas that are
not defined as Places of Public access, of owner-operated busi-
nesses having no employees other than the owner-operator;
guest rooms in hotels, motels, Òbed and breakfastÓ lodging
facilities, and other similar lodging facilities, but smoking is
prohibited under Subsection (1) in the common areas of
these facilities, including dining areas and lobby areas; tav-
erns,  (Section 32A-1-105);  private clubs; ÒPrivate clubÓ
means a private club licensed under Title 32A, (Chapter 5,
Private Club Liquor Licenses.) and separate enclosed smoking
areas:  located in the passenger terminals of an international
airport located in the city of the first class; vented directly to
the outdoors; and certified, by a heating, ventilation, and air
conditioning engineer licensed by the state, to prevent the

drift of any smoke to any nonsmoking area of the terminal
(Ch 281, 1994).

SECTION 26-38-4
Adjoining private clubs and public places Ñ Grandfather
provisions. If a private club and an adjoining place of public
access as described under Subsection share air space or venti-
lation on January 1, 1995, smoking is prohibited in the place
of public access, but smoking is allowed in the private club
under Section 26-38-3. Subsection applies to any place of
public access that: on January 1, 1995, is in operation or
regarding which actual physical construction has begun; and
adjoins or will adjoin when completed a private club that on
January 1, 1995 is licensed under Title 32A, Chapter 5,
Private Club Liquor Licenses, and is in operation. If a place of
public access is not in operation or actual physical construc-
tion of the place has not begun on January 1, 1995, the place
of public access may not adjoin a private club that allows
smoking unless the place of public access: is separated from
the adjoining private club by a continuous physical barrier;
does not share air space with the private club; and has venti-
lation completely separate from that of the private club.
(1994) 

APPENDIX B

SENATE BILL 77, A MENDMENTS TO THE UTAH INDOOR

CLEAN AIR ACT

Sponsor: Senator Michael G. Waddoups, amends the Indoor
Clean Air Act to remove the exemption for private clubs and
taverns; repeals the section of the Indoor Clean Air Act that
grand fathered adjoining private clubs and public places that
shared ventilation systems and were built prior to the act.
This simply put, would ban all smoking in not only public
establishments but also eliminate any exceptions that are
given to private establishments. This would make it illegal to
allow any smoking in all establishments. The bill, also includ-
ed provisions that É Smoking is prohibited in all enclosed
indoor places of public access and publicly owned buildings
and offices, except under Subsection (2). (2) Subsection (1)
does not apply to: any building owned, rented, leased, or oth-
erwise operated by a social, fraternal, or religious organization
when used solely by the organization members or their guests
or families; or any facility rented or leased for private func-
tions from which the general public is excluded and arrange-
ments for the function are under the control of the function
sponsor; workplace smoking areas as provided in Section 26-
38-5; areas not commonly open to the public of owner-oper-
ated businesses having no employees other than the owner-
operator; guest rooms in hotels, motels, Òbed and breakfastÓ
lodging facilities, and other similar lodging facilities, but
smoking is prohibited under Subsection (1) in the common
areas of these facilities, including dining areas and lobby areas;
and [(e) taverns, as defined in Section 32A-1-105;] [(f) pri-
vate clubs; and] [(g)] (e) separate enclosed smoking areas:
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located in the passenger terminals of an international airport
located in the city of the first class; vented directly to the out-
doors; and certified, by a heating, ventilation, and air condi-
tioning engineer licensed by the state, to prevent the drift of
any smoke to any nonsmoking area of the terminal.(2005)

HOUSE BILL 166 TO AMEND THE UTAH INDOOR CLEAN AIR

ACT

This bill would amend the original statute to read:  As enact-
ed by Chapter 281, Laws of Utah 1994 Section 1. House bill
intended to amend Section 26-38-6 of the Utah Indoor Clean
Air Act. It was to read: 

LOCAL ORDINANCES .
This chapter supersedes any ordinance enacted by the gov-
erning body of a political subdivision that restrictssmoking
and that is not essentially identical to the provisions of this
chapter[.], except as otherwise provided in Subsection (2).
Nothing in this chapter prevents the governing body of a
local political subdivision from enacting an ordinance that
provides more stringent restrictions on smoking within the
political subdivision than those provided in this chapter, con-
ditioned on it being consistent with the provisions of this
chapter (2005).
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INTRODUCTION

The current discussion regarding stem cell research
reminds us that that the impact of technological
advancements is not limited to the field in which they

are achieved. The complex nature of the debate has led to
divisions within religions, political parties, and it forces us to
reconsider what it means to be Òpro-life.Ó  The matter is fur-
ther complicated because it requires some amount of scientif-
ic and ethical understanding to evaluate the claims made by
both sides of the argument. President George W. BushÕs poli-
cy on stem cell research set forth in August of 2001 served as
a catalyst for an ongoing debate that encompasses moral, eth-
ical, religious, scientific, and economic grounds.  His policy,
which bans federal funding for stem cell research that
involves the destruction of embryos, has impacted the course
of stem cell research in significant ways.  In 2005, House
Resolution 810 and its corresponding Senate Bill 471 were
presented by Congressmen from both sides of the aisle to
repeal President BushÕs policy.  Thus the issue has once again
been raised at a national level, and it must be addressed.  To
do so requires a background in the science of stem cell
research, and an understanding of the ethical questions that
have been raised. Only then it is possible to discuss whether
President Bush should stand by his policy, or accept the cur-
rent proposals. 

SETTING THE STAGE

WHAT ARE STEM CELLS, AND WHY ARE THEY IMPORTANT?
Understanding why stem cell research is so controversial first
requires an explanation of what stem cells are, how scientists
harvest them, and what researchers hope to do with them.
Stem cells are Òblank cellsÓ in the sense that their function
has not yet been fully determined. The possibility exists that
they can be programmed to become various types of human
cells, because all human beings begin as one cell, known as a
zygote.  As division of the zygote occurs and one cell becomes
two, then two become four, and four become eight, this mass
of cells develops into an embryo.  It is during this early stage
that these cells contain the capability of developing into all
types of cells in the body.  

Further along in this division process, cells begin to spe-
cialize.  The result of this specialization is that these cells are
no longer Òblank,Ó and can be specifically categorized into
lung cells, or skin cells, etc.  This process is known as differen-
tiation. After differentiation, cells are no longer capable of
transforming into other types of cells.  Once a cell has differ-
entiated into a lung cell, it is not capable of transforming into,
for instance, a heart cell.  

Undifferentiated stem cells have two promising proper-
ties:  first, undifferentiated cells can divide and multiply
themselves for long periods of time, and scientists believe
these cells could possibly do so for indefinite periods of time
(Holm, 2002, pp. 493-507).  Second, undifferentiated stem
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cells can differentiate into different types of specialized cells
(National Institute of Health (NIH), 2005b).    

This first property is rather remarkable because most cells
in the body cannot divide indefinitely.  The DNA in these
cells has a pre-programmed limit that controls how many
divisions a cell will make.  This limit gives each organ its spe-
cific size.  For example, a human heart will not continue to
grow to the size of a watermelon, because its genetic code does
not program it to do so.  Undifferentiated cells do not have
these limits programmed yet, allowing them to divide for long
periods in a process known as proliferation(NIH, 2005b).  This
property allows scientists to create stem cell lines, or cells that
have been copied from the original stem cell.  These stem cell
lines are genetically identical to the cell from which they
were derived.  

Stem cells have not yet differentiated, allowing the pos-
sibility that they can develop into different types of special-
ized cells.  Scientists are just beginning to understand the
interior and exterior signals that control differentiation.  The
cellÕs genetic code controls the interior signals.  The code is
located in the DNA of the cell and carries instructions for all
the structures of the cell and their functions.  The external
signals that control differentiation include chemicals that
other cells release, physical contact with other cells, as well as
certain molecules in the environment (NIH, 2005b).  The
hope is that through stem cell research, scientists will one day
be able to control the differentiation of the stem cells, allow-
ing them to create whatever type of cell or organ a person
needs.  The time frame for this depends greatly on the avail-
ability of funding for stem cell research.

DIFFERENT CATEGORIES OF STEM CELLS

A crucial task is to identify and understand the different types
of stem cells that are involved in ethical and political discus-
sions.  Each type of stem cell has different characteristics and
capabilities, and researchers harvest them at different times in
the developmental process, thus each type raises different eth-
ical issues.  The different types are organized from most flexi-
ble to least flexible: totipotent stem cells, pluripotent stem
cells, multipotent stem cells, and progenitor stem cells.  

Totipotent stem cells are the most flexible type of cell.
They contain all the genetic information necessary to create
all the cells in the human body, including the placenta.
Human cells are totipotent for only the first three or four divi-
sions of a fertilized egg.  After this stage, the cells begin to spe-
cialize.  It is during this specialization that these cells become
pluripotent (Stem Cell Research Foundation (SCRF) Section
13, 2005).  

Pluripotent stem cells can become any type of cell in the
human body.  These cells differ from totipotent cells in that
they do not contain the genetic information necessary to
make a placenta.  These cells are mostly found in the earliest
developmental stages of the human embryo.  This is the cell
type that most people refer to when discussing stem cell

research (SCRF Section 13. 2005). Researchers extract these
pluripotent stem cells from within the embryo.  

Multipotent cells can produce cell types found in the tis-
sue from which they were drawn; blood stem cells can only pro-
duce red blood cells, white blood cells and platelets.  A multi-
potent skin stem cell can only divide and grow into a hair fol-
licle cell or a sweat gland cell; it could not become a lung cell,
blood cell, or any other kind of cell.  Multipotent stem cells are
found in the adult human body (SCRF Section 13, 2005).  

The least flexible type of stem cells are progenitor cells,
or precursor cells.  Like multipotent cells, progenitor or pre-
specialized cells are found in adult human beings.  These
immature cells are pre-coded to specialize into specific cell
types that exist in human adult tissues and organs.  They a
very limited ability to differentiate, but are considered stem
cells because they have not yet differentiated (University of
Minnesota Center for Bioethics (UMCB), 2002, p.7).  

Stem cells are categorized not only according to their
flexibility, but also according to where and when they are
derived. Embryonic stem(ES) cells are of the pluripotent class.
They are derived from the inner cell mass of a blastocyst-stage
embryo.  A blastocyst-stage embryo forms about five days after
they have undergone in vitro fertilization(IVF).  Inside the
outer-cell ring of the blastocyst is a mass of about thirty cells
known as the inner cell mass.  The inner cell mass is a group
of pluripotent cells that researchers can extract and isolate.  

Scientist James Thomson and his team first extracted
and isolated an inner cell mass at the University of Wisconsin
in 1998 (CNN, 1998).  In order to isolate the stem cells,
researchers utilized IVF to create the blastocyst.  They then
took the inner cell mass and placed it in a medium that
encouraged the production of stem cells.  This, in turn, pro-
duces moral and ethical concerns because the scientists creat-
ed the blastocyst for the sole purpose of deriving stem cells.
Consequently, the extraction of ES cells destroys the embryo
from which they are taken.  

The type of stem cell research that has received the most
attention from the public, as well as from Congress, involves
using excess embryos from in-vitro fertilization.  When a
woman undergoes IVF, multiple embryos are produced.  The
purpose is to give a woman a better chance at having one of
them fertilized.  After the woman decides how many embryos
she would like to have implanted, excess embryos remain that
are not implanted.  These embryos are either discarded, or
they are frozen for use at a later time.  This store of excess
embryos provides a source that scientists could use to derive
additional stem cell lines.  

Scientists can utilize IVF to create embryos, but this is
not the only method.  Another possibility is to create embryos
by way of somatic cell nuclear transfer (SCNT), which is more
commonly known as therapeutic cloning.  The benefit of SCNT
is that the cells produced would be genetically identical to the
person who requires the transplant.  This would considerably
reduce the risk of transplant rejection.  
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Researchers derive embryonic germ(EG) cells from abort-
ed human embryos or fetuses.  These EG cells are extracted
from a five to nine week old aborted human embryo or fetus.
Scientists at Johns Hopkins University made the first success-
ful extraction of stem cells from an aborted fetus in 1998
(Johns Hopkins University, 2002).  EG cells are demonstrat-
ing more potential to differentiate than scientists originally
believed.  

Adult stem cells are found among the already specialized
cells of each tissue or organ in the body.  Pluripotent, multi-
potent, and progenitor stem cells are all found in adult stem
cells.  An adult stem cell must be capable of self-renewal for
the lifetime of the organism.  These cells function to replace
and repair the tissue or organ where they are located (NIH,
2005c).  Adult stem cells are rare: only an estimated one in
ten thousand to fifteen thousand cells in the bone marrow is
a blood-forming stem cell (NIH, 2005b).  Adult stem cells are
the least flexible type of stem cells, and their behavior varies
greatly, depending on their local environment.  

Although scientists have engaged in adult stem cell
research for more than forty years, it was not until recently
that researchers acknowledged that adult stem cells could pos-
sibly generate other types of specialized cells than the envi-
ronment in which they reside.  Prior to this, researchers pre-
sumed that adult stem cells only had multipotent capabilities.
Recent studies have shown that blood stem cells may be able
to generate skeletal cells.  The research to date demonstrates
that adult stem cells may take on the characteristics of cells
that have developed from the same primary germ layer or a
different layer.  Stem cells derived from bone marrow are
capable of differentiating into another similarly derived tissue
such as skeletal muscle (NIH, 2005b).

POSSIBILITIES

With a basic understanding of stem cells and the way they
work, the possibilities that they present become apparent.
According to leading researchers James Thomson of the
University of Wisconsin and John Gearhart of Johns Hopkins
University, stem cells could potentially be used for such things
as:

¥ Growing nerve cells to repair spinal injuries and restore
function to paralyzed limbs.

¥ Growing heart muscle cells to replace useless scar tissue
after a heart attack.

¥ Making brain cells that would secrete dopamine for the
treatment and control of ParkinsonÕs disease.

¥ Growing cells that make insulin, creating a lifelong treat-
ment for diabetes.

¥ Growing bone marrow to replace blood-forming organs
damaged by disease or radiation.

¥ Making blood cells genetically altered to resist specific dis-
ease, such as HIV, and to replace diseased blood cells
(CNN, 1998).

These treatments could be accomplished through various
techniques.  One method is grafting pluripotent and multipo-

tent stem cells into a human body.  Grafting is the process of
growing stem cell lines to produce healthy cells.  These cells
replace damaged cells.  Grafting also introduces the possibili-
ty of taking cells from stem cell lines and placing them in a
coexistent condition with damaged cells, allowing them to
repair those cells (UMCB, 2002, p.10).

As stated above, stem cell therapy could possibly make
blood cells resistant specific diseases, such as HIV or AIDS.
Scientists could accomplish this through a treatment called
gene therapy.  Gene therapy is the genetic modification of cells
to produce a therapeutic effect (NIH, 2005, Chap. 6).  Stem
cells could serve as vectors, or agents that transfer genetic
material from cell to cell.  In the case of creating cells resist-
ant to HIV or AIDS, the genetically enhanced cells could act
as healthy cells, making the HIV patient more resistant to
infection and illness (UMCB, 2002, p.10).

Stem cell research may also influence the way researchers
test drugs.  Scientists could test drugs for safety and perform-
ance on skin or heart cells before they reach the human test
phase.  Stem cell research promises to increase our under-
standing of human development (Nuffield Council, 2005).  It
is important to note that stem cell research cannot guarantee
all of these medical miracles.  While research has been prom-
ising and scientists are making breakthroughs, this does not
assure that these initial efforts will become a reality.  A great
deal of time and money will be required before stem cell
research produces beneficial therapies.  Caution must be
taken to avoid a slippery slope of unrealistic expectations.  We
cannot assume that stem cell research will result in life saving
treatments in a short amount of time.  That is why it is stem
cell research, because scientists are still discovering what is
possible.  Thomson, who was the first scientist to derive stem
cells from a human embryo states, ÒThe real lasting contribu-
tion of human embryonic stem cell research may be increased
knowledge of the human body, which could change human
medicine ever more dramatically than new transplantation
therapiesÓ (Vergano, 2004).

THE DEBATE

Along with possibilities, stem cell research carries with it a
tremendous ethical dilemma for some parties.  Embryonic
stem cell research produces more controversy than the other
sources of stem cells- embryonic germ cells and adult stem
cells.  This is due to several characteristics unique to embry-
onic stem cells.  The debate over whether it is ethical to uti-
lize embryonic stem cells relates to the method in which sci-
entists obtain them.  As explained above, researchers derive
embryonic stem cells from the inner cell mass of a blastocyst-
stage embryo.  The process of extraction destroys the embryo.
This destruction pushes stem cell research into the debate on
the moral status of the embryo.  

The Coalition of Americans for Research Ethics
(CARE) was founded by prestigious physicians, researchers,
and bioethicists, and is perhaps the best example of a group
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favoring research on adult stem cells but is adamantly opposed
to embryonic stem cell research. CARE claims that embryon-
ic stem cell research is scientifically unnecessary. The
CoalitionÕs website contains various news clips relating suc-
cessful adult stem cell treatment, and failures in embryonic
stem cell research.  One of the advantages of adult stem cell
research cited is that the use of a patientÕs own adult stem cells
is preferable because it avoids the problem of the body reject-
ing cells other than its own (Coalition of Americans for
Research Ethics, n.d.).

CAREÕs opposition to embryonic stem cell research
begins with the view that the life of an individual begins at
fertilization.  At that point oneÕs genetic code is complete;
one is more than a Òbunch of cellsÓ or merely a Òpotential
human beingÓ (CARE, n.d.).  From this premise they argue
that there is no difference between the rights of the individ-
ual and those of the embryo.  Research that results in the
destruction of the embryo is seen as a form of murder.
Moreover, destruction of embryonic stem cells violates exist-
ing law and policy on the state level.  Homicide laws of all
fifty states protect the life and dignity of every human being-
especially the vulnerable.  Many states specifically protect
embryonic beings outside the womb.  Utah law currently
penalizes the killing or an Òunborn childÓ at any stage of
development.  This law has also survived legal scrutiny, as in
January 2002, a Utah state judge rejected a defense attorneyÕs
argument that a 14 week old fetus was not viable outside the
womb, and therefore not a person (Murphy, 2003).  However
these laws exclude legal abortion, and discarding excess
embryos from in vitro fertilization is legal.  

Finally CARE believes that destruction of a human
embryo cannot be justified on the basis of potential long
range benefits to society.  CAREÕs mission statement con-
tends:

ÒStem cell research promises great good and is a worthy sci-
entific priority as long as we pursue it ethically.  Obtaining
stem cells from people without seriously harming people in
the process can be ethical.  However, obtaining stem cells
from human embryos cannot be ethical because it necessarily
involves destroying those embryosÓ (CARE, Mission state-
ment 2005). 

A slight variation from the CARE approach contends that
while the destruction of the embryo is not murder, it is seen
as Òreprehensible an immoralÓ (UCMB, 2002, p. 15). The
view claims to comprehend the incredible results that stem
cell research could possibly produce; yet they feel that the
ends (or potential benefits) do not justify the means (the
destruction of a human embryo), especially because the ends
are hypothetical benefits that could possibly result in lifesav-
ing medical treatments (UMCB, 2002, p. 15).

Others hold that embryos do not have the same status as
a fetus or a baby, thus research is permissible (UMCB, 2002,
p. 16).  Those favoring this position acknowledge that
embryos are Ònot nothing,Ó but that they do not deserve the

same protection as a fetus or a baby.  The rights and benefits
of living individuals outweigh the embryoÕs rights and benefits
(UMCB, 2002, p. 16) Proponents of this view believe that
embryos have special properties and qualities, but these are
outweighed by the potential medical advances of stem cell
research that can benefit the living, (UMCB, 2002, p. 16). 

Perhaps the most common view held by those in favor of
embryonic stem cell research is that embryos should not be
created or cloned for research, but they can be used if they are
surplus embryos from IVF and are going to be discarded any-
way (UMCB2002, p.16).  This position can be defended using
the nothing is lostprinciple (Outka, 2002, Para.1).  This prin-
ciple states:  ÒOne may directly kill when two exempting con-
ditions are attached: 1) the innocent will die in any case; and
2) other innocent life will be savedÓ (Outka, 2002).  Gene
Outka used this principle while discussing the ethics of stem
cell research before the PresidentÕs Council on Bioethics in
April of 2002. He argued that we can view embryos in a repro-
ductive clinic that will either be discarded or frozen in perpe-
tuity, as innocent lives who will die in any case (condition
one of the nothing is lost principle).  Further, third parties
with AlzheimerÕs Disease, ParkinsonÕs Disease, or others who
could benefit from stem cell research, are seen as innocent life
who will be saved by virtue of research utilizing such embryos
(condition two of the nothing is lost principle) (Outka, 2002,
Section 2C).

OutkaÕs extension of the Ònothing is lostÓ principle
includes embryos conceived to enhance fertility, but which
will never be implanted, but it excludes embryos created
exclusively for research.  Outka acknowledges that excess
embryos are a foreseen result of IVF, but the intention is to
alleviate infertility, not to create embryos for research (Outka,
2002, Section 2C).  This is an important and relevant dis-
tinction because it maintains the principle that it is wrong to
create embryos only to destroy them.  In the case of IVF, more
embryos are made than will be implanted, but this is done to
increase the chances of a successful pregnancy.  If only as
many embryos were created as were to be implanted, it would
greatly decrease the chances of successful implantation, and it
would increase the number of repeated attempts.  For the time
being, excess embryos are a necessary part of the IVF process.
Couples can chose to freeze the excess embryos for future use,
or discard them.

The nothing is lost principle also answers many of the
arguments previously raised by CARE; specifically that the
destruction of embryos is murder. Because it is currently legal
to discard excess embryos from and IVF cycle, the nothing is
lost application denounces the intentional creation of
embryos for research.  But for embryos that would inevitably
be discarded in the IVF process, less is lost because stem cells
might be derived that could potentially revolutionize medical
treatment.   

Critics of the Outka position see no distinction between
using excess embryos created specifically for stem cell research
and using excess embryos created during IVF treatment
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(Fitzpatrick, 2003).  They feel that it is inconsistent to accept
one and reject the other.  Michael Sandel, a member of the
PresidentÕs council of Bioethics, poses the following question:
ÒIf the creation and sacrifice of spare embryos in infertility
treatment is morally acceptable, why isnÕt the creation and
sacrifice of embryos for stem cell research also acceptable?Ó
(Fitzpatrick, 2003).

CARE also argues that embryonic stem cells are over-
hyped, and that the prospects of adult stem cell research are
promising enough that embryonic stem cell research is unnec-
essary.  In March of 2004, two studies in the research journal
Naturerefuted the claim that adult stem cells are as flexible as
embryonic stem cells.  Prominent adult stem cell researcher
Catherine Verfaillie of the University of Minnesota states:
ÒSome of the published, initial adult cell reports may have
been too optimistic, and embryonic stem cells are still the
Ôgold standardÕ for flexibilityÓ (Vergano, 2004).  Dr. Verfaillie
and most other researchers prefer to study both types of stem
cells.  James Thomson adds:

The debate regarding whether adult stem cells or embryonic
stem cells are ÔbetterÕ is a creation of politics and the press, not
of the scientific community.  I know of no credible stem cell
scientist that does not believe that both should be studied;
human medicine will suffer if either is excluded (Vergano,
2004).

The nothing is lost principle states just that: nothing is lost by
conducting embryonic stem cell research.  Advances in adult
stem cell research are commendable, but research into both
types of stem cells will likely lead to more rapid progress in
understanding the benefits of stem cells. 

POLITICAL IMPLICATIONS

On August 9, 2001 President Bush made his first televised
public address as president, announcing his policy on stem
cell research.  In this address he compared the embryos in
question to snowflakes, commenting that each embryo is
unique, and has the unique genetic potential of an individual
human being.  President Bush then prefaced his recommen-
dation with the following statement: 

I strongly oppose human cloning, as do most Americans.  We
recoil at the idea of growing human beings for spare body
parts, or creating life for our convenience.  And while we
must devote enormous energy to conquering disease, it is
equally important that we pay attention to the moral con-
cerns raised by the new frontier of human embryo stem cell
research.  Even the most noble [sic] ends do not justify any
means (Bush, 2001).

He stated that he would allow federal funding of research on
64 existing stem cell lines.  He reasoned that these lines were
already privately created, and the decision between life and
death had already been made.  This decision did not fund the
destruction of any additional embryos.  President Bush also
announced that he would place more emphasis on alternate

forms of stem cell research, such as umbilical cord, placenta,
adult, and animal stem cells.  None of these types of research
require the destruction of a human embryo, thus avoiding the
ethical dilemma of embryonic stem cell research (Bush,
2001).

President BushÕs policy established the following guide-
lines for eligibility to receive federal funding:

1. The derivation process (which begins with the destruction
of the embryo) was initiated prior to 9:00 p.m. EDT on
August 9, 2001.

2. The stem cells must have been derived from an embryo
that was created for reproductive purposes and was no
longer needed. 

3. Informed consent must have been obtained for the dona-
tion of the embryo and that donation must not have
involved financial inducements (NIH, 2005a).

BushÕs policy received mixed reviews.  This policy upset some
conservatives who saw any type of funding towards stem cell
research as morally wrong.  Scientists saw this policy as a
modest success, because federal funding had not been com-
pletely banned.  But others charged that BushÕs restrictions
would cause research to proceed much slower than if it had
been fully funded (Goldstein & Allen, 2001).  

The importance of federal funding cannot be overstated.
The federal government supplies about 45% of medical and
health research in this area.  Private business, foundations,
and donations fund the other 55%.  The United States gov-
ernment is the largest funding source for this type of research
in the world (UMCB, 2002, p .20).  It is unlikely that the
companies engaged in stem cell research will be profitable in
the short term, and there is also the risk that the research will
not produce a product or treatment that can be sold.  Federal
funds would allow the necessary resources to conduct the
research.  Federal funding is not only a more reliable source;
it also allows agencies to place ethical guidelines or restric-
tions on the private sector (UMCB, 2002, p .20).

The restrictions set in place have limited the United
StatesÕ ability to be competitive with other countries.  South
Korea has taken the lead in stem cell research with the sup-
port of their government.  It is illegal to perform abortions in
South Korea, but forces that oppose abortion have not united
against stem cell research as they have in the United States
(Kirk, 2005.)  This restrictive atmosphere could lead
American scientists to leave the United States to conduct
their research. 

PUBLIC OPINION

Since President Bush announced his policy, interest in stem
cell research has increased until today it is a commonly dis-
cussed topic, one with distinct divisions in opinion.  A
CNN/USA Today Poll taken from August 5-7, 2005, with a
sample of 1,004 asked the following question: ÒDo you think
the federal government should or should not fund research
that would use newly created stem cells obtained from human
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embryos?Ó  56% of those polled said that the federal govern-
ment should fund stem cell research, while 40% said the gov-
ernment should not.  Only 4% responded that they were
unsure (CNN, 2005).  Another related poll taken from May
20-22, 2005, asked how closely the participants followed the
debate about government funding of stem cell research.  12%
responded Òvery closely,Ó 46% responded Òsomewhat closely,Ó
27% responded, Ònot too closely,Ó and 15% responded, Ònot at
allÓ (CNN, 2005).  Thus the majority of Americans are con-
cerned with stem cell research, and few are unsure of their
position (4%).

THE AFTERMATH

After President Bush set the tone, scientists set out to
research the 64 existing lines.  Unfortunately, these 64 stem
cell lines did not prove to be as durable as expected.  At least
one third of the lines were so young and fragile that scientists
found little value in researching them.  Days after the
announcement scientists around the world expressed disap-
pointment and confusion about the existing lines.  The
National Institute of Health (NIH) identified Goteborg
University in Sweden, as holder of the largest collection of
stem cell lines, claiming the University had 19 lines.
Neurobiologist Peter Eriksson, a member of the six-person
team assigned to develop stem cells refuted this claim: ÒI was
a little surprised to see the NIH calling them 19 lines, maybe
they misinterpreted a little bitÓ (Connolly & Weiss, 2001).
Eriksson said that only three of the 19 lines could be classified
as stem cells.  Furthermore, small companies controlled many
of the stem cell lines identified in President BushÕs policy.  It
was only weeks before the announcement that companies
were informed that their lines would be expected to furnish
stem cell lines for the United States (Connolly & Weiss,
2001).  Others criticized the amount of funding that was set
aside for research.  The $25 million that President Bush allo-
cated is on par with the amount of federal grant money that a
large department of medicine at a single medical school might
receive in one or two years (Caplan, 2004).  It should also be
noted that all of the stem cell lines included in President
BushÕs policy were developed with mouse cells.  The Food and
Drug Administration (FDA) has stated that they will not
approve of trials that involve the use of animal cells.  Thus,
although these lines may prove to be of some benefit for
research purposes, the FDA will never allow use of these cells
in human trials (Kelley, 2005).    

In the years after the policy announcement, private insti-
tutions have conducted research on alternative stem cell
lines. President BushÕs policy only dictated federal involve-
ment in stem cell research funding; it left the door open for
states to establish their own funding policy.  On November 2,
2004, Californians passed Proposition 71, which dedicated
three billion dollars over ten years to stem cell research.
California was the first state to fund such research.  The
proposition was supported by 59% of the stateÕs voters
(Timeline of Stem Cell Debate, 2005).  Three months later,

on January 11, 2005, New JerseyÕs governor announced that
the state would fund a $150 million dollar stem cell research
center and promised to back a ballot initiative to provide
another $230 million.

POLITICAL AND RELIGIOUS DIVISIONS

The stem cell debate brought about some interesting devel-
opments in Congress.  There was no clear-cut way to deter-
mine what stance each legislator would take.  Some senators
that were notoriously pro-life and vehemently opposed to
abortion became strong advocates of embryonic stem cell
research.  One example is Orrin Hatch (R), the senior sena-
tor from Utah.  In an article written for the Salt Lake Tribune,
Hatch described his perspective: ÒI have come to my position
on this matter after many months of study, consultation,
reflection and prayer.  I analyzed this issue from a pro-life, pro-
family perspective, with the conviction that being pro-life
demands helping the livingÓ (Hatch, 2002).  Hatch elaborat-
ed stating his opposition to nuclear transplantation, but that
he supports therapeutic cloning, which does not require the
embryo to be implanted in the motherÕs womb: ÒI support
regenerative medicine research because I believe that human
life requires and begins in a motherÕs nurturing womb, not a
petri dishÓ (2002).

The issue of stem cell research forces political leaders, as
well as their constituents to clarify their definition of Òpro-
lifeÓ and Òpro-choiceÓ.  Both President Bush and Senator
Hatch identify themselves as pro-life, yet they are directly
opposed on the issue of using stem cells derived from embryos
to conduct research.  President Bush opposes any destruction
of life, and is thus categorized as pro-life.  But Senator HatchÕs
definition of pro-life includes a charge to seek to improve life.
The therapies that could result from stem cell research would
definitely improve the lives of millions, and thus Senator
Hatch categorizes himself as pro-life.  This unique feature of
stem cell research has led to unpredictable divisions among
politicians.  

Similarly, religions organizations provide no clear con-
sensus on whether embryonic stem cell research is morally
acceptable.  The U.S. Roman Catholic Bishops oppose
embryonic stem cell research as Òimmoral, illegal, and unnec-
essary.Ó  They view life as sacred from the moment of concep-
tion.  The Lutheran Church-Missouri Synod and the
Southern Baptist Convention also oppose the research for the
same reasons.  Alternatively, the Presbyterian Church USA is
in favor of the research when its goals are Òcompelling and
unreachable by other means.Ó  The Union of Orthodox
Jewish Congregations supports this view saying, ÒAn isolated
fertilized egg does not enjoy the full status of personhoodÓ.
The Religious Action Center of Reform Judaism also
approves of the research, saying that it would be Òimmoral and
unethicalÓ to cut off funding for promising medical research
(Abernethy, 2001).  Under most interpretations of Islamic
Law, an embryo is not considered a person, and stem cell
research on embryos is not seen as morally wrong (Weckerly,
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2003). Buddhism has not issued a statement on the issue
(Keown, 2004).

The Christian Coalition strongly opposes embryonic
stem cell research, and instead favors adult stem cell research,
which does not involve the destruction of embryos.  They do
little to mask their feelings on the issue, referring to it as
Òhuman-embryo-stem-cell-destruction research.Ó  They also
make it clear that they do not support candidates who are in
favor of embryonic stem cell research.  They encourage peo-
ple to call the U.S. Capitol switch board, and remind their
senators that Òany vote for the destruction of human embryos
in the House and Senate will be scored in the Christian
CoalitionÕs 2005 Congressional Scorecards and 2006 and
2008 Voter guides as a pro-abortion voteÓ (Christian
Coalition of America, 2005).

CURRENT LEGISLATION

The stem cell debate and the use of federal funds regained
national attention on February 15, 2005, when
Representative Michael Castle (D-), along with 200 co-spon-
sors, introduced House Resolution 810.  This resolution,
titled the Stem Cell Enhancement Act of 2005 contained the
following provisions: ÒAmends the Public Health Service Act
to require the Secretary of Health and Human Services to
conduct and support research that utilizes human embryonic
stem cells, regardless of the date on which the stem cells were
derived from a human embryo, provided such embryos:

(1) have been donated from in vitro fertilization clinics; 
(2) were created for the purposes of fertility treatment;
(3) were in excess of the needs of the individuals seeking

such treatment and would never be implanted in a
woman and would otherwise be discarded (as deter-
mined in consultation with the individuals seeking
fertility treatment); and 

(4) were donated by such individuals with written
informed consent and without any financial or other
inducements. 

This bill passed in the House on May 24, 2005 with a count
of 238-194 (Congressional Homepage H.R. 810, 2005).  The
bill requires that President BushÕs policy be repealed and
replaced with measures that allow federal funding to support
stem cells derived from excess embryos from IVF.  

Less than two weeks after the House bill was introduced,
on February 28, 2005, Senator Arlen Specter introduced a
corresponding Senate Bill 471.  Forty senators, from both
sides of the aisle, cosponsored this bill.  Cosponsors included
Orrin Hatch, Hillary Rodham Clinton, Edward Kennedy,
John Kerry, and Harry Reid (Congressional Homepage S.
471).  This bill was read twice and then referred to the
Committee on Health, Education, Labor and Pensions
(Congressional Homepage S. 471, 2005).  

To supplement this bill, Senator Orrin Hatch introduced
Senate Bill 876, the Human Cloning Ban and Stem Cell
Research Protection Act of 2005.  This bill prohibited human
cloning, and set forth penalties for violations (Congressional
Homepage S. 876, 2005).  

After Congress returned to session in September, 2005,
there were multiple competing Senate bills.  Each division
makes it more difficult to unite supporters behind the same
bill, something that would be necessary for any bill to have a
chance of passage and to override a presidential veto.  Alta
Charo, a professor at the University of Wisconsin medical and
law schools observed that for lawmakers Òwho want to appear
to support embryonic stem cell research without alienating
their conservative base, it gives them something they can
vote for even if it continues to trade patient interests for polit-
ical symbolismÓ (Connelly, 2005b).  Herein lies a troubling
aspect of the stem cell debate.  It is possible that this issue
could be decided not by what is best for the country, but by
what keeps legislators in power.  The immense positive and
negative possibilities attached to what stem cell research can
do are too important to be ruined by partisan power ploys.

THE WHITE HOUSE RESPONDS

On May 20, 2005, four days before House Resolution 810
passed, President Bush reaffirmed his position on the stem cell
debate.  He promised that he would veto any legislation that
went against his established policy.  This potential veto would
be his first (Baker, 2005).  On May 24, 2005, President Bush
held a press conference in response to the passage of House
Resolution 810.  The President attempted a different
approach with this press conference, inviting 21 ÒsnowflakeÓ
families.  These were families that had either adopted or given
up for adoption frozen embryos that remained after in vitro
fertilization.  With those 21 couples were the ÒsnowflakeÓ
babies, the children that resulted from those embryos that
were not destroyed.  President Bush made the point that each
embryo is unique and is capable of producing a child:

The children here today remind us that there is no such thing
as a spare embryo.  Every embryo is unique and genetically
complete, like every other human being.  And each of us
started out our life this way.  Theses lives are not raw materi-
al to be exploited, but gifts.  And I commend each of the fam-
ilies here today for accepting the gift of these children and
offering them the gift of your love (Bush, 2005).

SENATOR FRIST ROCKS THE BOAT

On August 3, 2005 Senate Majority Leader Bill Frist
announced that he supported the aforementioned legislation
that would reverse President BushÕs policy.  Some members of
Congress, as well as former first lady Nancy Reagan, an out-
spoken advocate of stem cell research, supported FristÕs deci-
sion.  Their approval was in contrast to the disapproval of pro-
life conservatives who felt that Frist went against his anti-
abortion stance (Connelly, 2005a).
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FristÕs background as a transplant surgeon led him to be
heavily involved in the stem cell debate.  One month before
President Bush announced his policy in August of 2001, Frist
set forth an agenda that would promote research on stem cells
derived from both embryos and adults.  After President Bush
announced his policy that restricted embryonic stem cell
research, Frist backed down and supported BushÕs policy
(Connelly, 2005a).  Frist cited the poor quality of the remain-
ing stem cell lines as his motivation for changing his stance.

Whether or not Frist had political motives behind his
shift (a definite possibility as Frist has been identified as a pos-
sible presidential candidate in 2008), the decision unques-
tionably had political implications.  Both sides of the debate
agreed that the announcement would most likely convince
some undecided members of Congress to support the legisla-
tion, and possibly lead President Bush to rethink his stance
(Connelly, 2005a).  The Christian Defense Coalition with-
drew their support of Frist in the 2008 Republican presiden-
tial primaries, and other conservative groups voiced their dis-
approval, labeling Frist as a Òsell-outÓ (Connelly, 2005a).

ANOTHER ADVANCE

On Sunday, August 21, 2005, the journal Sciencemade an
important announcement on the journalÕs website.
Researchers at Harvard Stem Cell Institute were able to con-
vert skin cells in to embryonic stem cells, without destroying
existing embryos (Weiss, 2005).  Because this method does
not require the creation or destruction of the embryos, it is
eligible for federal funding under the current policy, and it
does not carry the same ethical problems that extracting cells
from embryos does.

This development provided additional support for those
who agree with the current policy.  ÒAll this is confirmation
we will see breakthroughs without compromising ethical stan-
dards,Ó said Senator Tom Coburn (R-OK), a physician who
has led opposition to embryonic stem cell research.  ÒWeÕre
not going to have to go that way if we can just be patient and
fund the basic scienceÓ (Connelly, 2005).

The new method is still unproven, and some barriers
must be overcome.  The way in which these cells are formed
creates one such barrier.  These cells require the fusion of a
stem cell with a skin cell, thus they retain the DNA of the
skin cell donor and the DNA from the embryonic stem cell
(Weiss, 2005).  Before this technique becomes viable,
researchers will have to develop a way to remove the extra
DNA.  Lead stem cell researchers have been cautious to over
estimate these findings: ÒI think that we need to keep our eye
on the ball here,Ó said John Gearhart a stem cell researcher at
Johns Hopkins Medical Institute.  He continued, ÒIf this stuff
proves to work, thatÕs wonderful.  But weÕre just not there yet,
and itÕs going to take a long time to demonstrate that.
Meanwhile, other techniques already work well.  So letÕs get
on with itÓ (Weiss, 2005).  The lead author of the report,
Kevin Eggan cautioned: ÒThis technology is not ready for
prime time.  This is not a replacement for the techniques that

we already haveÓ (Weiss, 2005).

DISCUSSION AND CONCLUSION

One important fact that needs constant emphasis in this
debate is the process of in vitro fertilization.  A woman has
multiple embryos created, and then from those embryos, a few
are implanted, usually with the hope that one will survive.
The remaining embryos are discarded or frozen.  For the time
being this is the best way to ensure success in implantation.  If
only one embryo was created, it would greatly decrease the
chances of implantation. IVF is an expensive procedure, so it
is beneficial to the parent(s) to have additional embryos, as
they increase the odds of successful implantation.  This treat-
ment goes largely unquestioned and is generally accepted.  It
provides couples an opportunity that they could not have oth-
erwise.

It seems that one who is opposed to embryonic stem cell
research on the grounds that it is morally impermissible to
treat embryos in such a manner should also object to in vitro
fertilization.  President Bush included ÒsnowflakeÓ babies in
his May 24, 2005, press conference emphasizing that each
embryo has the potential to become a unique person.  This is
a striking image, but these ÒsnowflakesÓ are a definite minor-
ity, especially in comparison to the total number of embryos
that have been placed in storage in the United States.  As of
April 11, 2002, there have been 396,526 embryos placed in
storage (Rand Law and Health, 2002).  It is highly unlikely
that all of these embryos will become ÒsnowflakeÓ babies.
This prospect is even more unlikely because these frozen
embryos cannot stay viable indefinitely.  The Human
Embryology Authority (2003) in the United Kingdom deter-
mined that the maximum storage time of embryos to be five
years.  Thus the creation and destruction of embryos is an
unavoidable byproduct of IVF.  If it is unacceptable to destroy
these embryos for stem cell research, it should be unaccept-
able to do so for IVF.  Likewise, if this sacrifice is acceptable
in the case of IVF, it should be acceptable for embryonic stem
cell research as well.  While President Bush opposes the
destruction of embryos for stem cell research, he has not com-
mented on IVF.  

But IVF has been an important part of thousands of peo-
pleÕs lives, and embryonic stem cell research could likewise
prove to be a life changing development.  Most people refer
to Òslippery-slopesÓ when engaging in this debate.  The slip-
pery slope works in both directions.  Many fear that providing
federal funding for embryonic stem cell research will be one
more step toward the commodification of human life, and
that we will become a ÒBrave New World,Ó where humans are
grown for spare body parts.  While it is true that we must pro-
ceed with caution, the best way to guarantee that this
research does not go down this slippery slope is to provide fed-
eral funds and impose regulations to control what can be
done.  If not, the private sector will continue to do the
research, though at a slower pace, and the federal government
will have far less influence when the rulebook is written of
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what is permissible or not.
Likewise we cannot become carried away with the

incredible potential of stem cell research.  Most of the possi-
ble benefits are ahead in the future, and there is no guarantee
that the research will result in the treatments that many sup-
porters imagine.  That is why for now it is stem cell research,
not stem celltherapy.  Scientists must make great advances in
almost every aspect of the research, from controlling the rate
of cell growth, to directing those cells to become useful in dif-
ferent areas in the body. 

But these amazing possibilities will remain only mere
speculation until federal funds are made available for embry-
onic stem cell research.  No other type of stem cells, whether
they are adult stem cells (including cord blood stem cells), or
those derived from skin cells have the same potential that
embryonic stem cells have.  This issue is not likely to go away
until federal funds are provided for this research, or another
method is developed that results in treatment.  Until that
point is reached, or it is conclusively determined that stem
cell research is not beneficial, this issue will continue to be a
pressing matter.  The prospects of potential treatment are
enticing, and warrant full investigation.  States such as
California and New Jersey have taken the lead by providing
state funding for embryonic stem cell research.  It is impera-
tive that Congress and the White House follow their example
and allocate federal funds to this important research.  James
Thomson, a pioneer of stem cell research, provides the most
fitting conclusion  ÒIt is difficult to estimate just how damag-
ing the current restrictions have been to the field to date, but
if the current restrictions are not eventually lifted, patients
will suffer needlesslyÓ (Vergano, 2004).
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The ABCs of No Child Left Behind:
Accountability, Benefits and Controversies
Cameron Diehl

Aiming to address major inequalities and shortcomings within the American education establishment, the
Elementary and Secondary Act of 2002 (No Child Left Behind Act, NCLB) propelled the Federal
Government to an unprecedented commitment into public education.  Since its inception, criticism has
mounted from educators to policymakers, claiming that NCLB is an Òunfunded mandateÓ that actually
inhibits public education.  Proponents respond that the accountability measures and goals of NCLB are long
overdue.  This policy paper analyzes the core controversies of NCLB and offers additional proposals to
improve public education in America.  To borrow from a recent president, the paperÕs recommended
approach to NCLB is Òmend it, donÕt end it.Ó

INTRODUCTION

Three days into his first term of office, President George
W. Bush fulfilled a major campaign pledge by sending
his revolutionary education reform plan to Congress.

H.R. 1, the Elementary and Secondary Education ActÑNo
Child Left Behind (NCLB)Ñwas co-sponsored by prominent
Democratic Senator Ted Kennedy, enacted by convincing
margins of 87-10 in the Senate and 381-41 in the House of
Representatives and was signed into law by President Bush on
January 8, 2002.  

Since then, the initial warm feelings have faded into crit-
icism and finger-pointing by those both inside and outside the
education and political establishments.  State support for the
program has declined, especially in Utah.  In 2005,
Republican Representative Margaret Dayton called the battle
Òthe last bastion of state sovereigntyÉ Utah just wants the
traditional state control of its own childrenÓ (Sack, 2005).
After a six-week negotiating period for Utah and federal edu-
cation leaders, the legislature passed HB 1001 in a special ses-
sion which prioritized Utah education laws over No Child
Left Behind (Toomer-Cook, 2005).   

What led Utah, the state that voted for President George
W. Bush by a larger margin than any other in 2004, to be a
leader in the opposition to NCLB?   That specific question
can only be understood in the context of a broader examina-
tion of the need for federal intervention in modern academic
direction, the focus and preliminary results of NCLB, the leg-
islative and legal challenges filed by states (including Utah),
and an analysis of the future of American education.
Opponents give NCLB a report card of three ÒFsÓ and one

ÒPÓ: federalism, flexibility (teacher qualifications and
accountability), funding and penalties.  Of major concern to
opponents is the misguided focus on a Òone-size-fits-allÓ
approach and standardized test scores as the sole indicator of
academic progress.  While the intentions of NCLB are gener-
ally viewed in a positive light, modifications in the federal-
state relationship, compliance flexibility, funding mecha-
nisms and accountability standards are necessary in order to
successfully raise student achievement across the board.  

NCLB STANDARDS:

A brief overview of NCLB is necessary to understand the crit-
icism.  With NCLB, each state is Òrequired to: 1) set standards
for grade-level achievement and 2) develop a system to meas-
ure the progress of all students and subgroups of students in
meeting those state-determined grade-level standards.Ó (U.S.
Department of Education, 2005a)   For the fiscal year 2005,
the Bush administrated budgeted $410 million to directly sup-
port the professional development and implementation of
state assessments to enable students, parents and educators to
understand the performance of every student, school, and
local school district.  Results are exhibited in a school and dis-
trict report card that is available to the public and is defined
as Òadequate yearly progressÓ (AYP).  These annual assessments
detail the progress of children in key academic subjects, the
achievement gap between disadvantaged students and others,
the qualifications of teachers, and the overall quality of the
schools.  While the approval rating for the intentions of
NCLB and AYP is nearly universal, the devil is in the details.
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FLEXIBILITY :
Each state has the flexibility to determine its own definition
of AYP to demonstrate the achievement (or lack thereof) of
each school district and school.  To qualify for AYP, schools
are required to show that at least 95% of all students in each
grade participated in the state assessment, utilizing standard-
ized tests.  Students are to be classified in different subgroups,
according to race/ethnicity, poverty level, disability and
English language proficiency.  The size of the subgroup is
decided by the state, and must be statistically reliable, to
ensure that struggling individual students do not get ignored
or lost in the maze of school statistics.  

For schools that do not meet AYP statewide goals but are
still making progress with their students, NCLB offers a safe
harbor provision.  These schools are credited with AYP Òas
long as the school reduces the percent not proficient by 10%
from the previous year.Ó  Under Òsafe harbor,Ó a school makes
AYP if it goes from 50% below the proficiency standard in
year 1 to 45% below in year 2, a 5% improvement that is 10%
lower than the previous year (Haycock and Weiner, 2005).

EDUCATOR QUALITY:
A key facet of the No Child Left Behind law is the stated
emphasis on placing a Highly-qualified teacher in every public
school classroom by the current 2005-06 school year.  There
are three ways for a teacher to be considered ÒHighly-quali-
fied.Ó  The teacher must hold a bachelorÕs degree, have a cer-
tification or licensure to instruct in the state, or must have a
proven knowledge of his/her core subject.  To demonstrate
content knowledge, Ònew elementary teachers must pass a
state test of literacy and numeracy, new secondary teachers
must either have a college major or pass a rigorous test in the
subject area,Ó and veteran teachers may do one of the above
or Òdemonstrate content knowledge through some other uni-
formly applied process designed by the stateÓ (Carey, Barth,
Hall, Garcia, Licon, Wiener, and Yi, 2003).  About 40 states
offer such certification alternatives for veteran teachers.

FUNDING:
In one of the more controversial stipulations of NCLB,
schools must meet the aforementioned accountability stan-
dards in order to qualify for continuing federal funds.  Those
funds have increased during the Bush administration.  In fis-
cal year 2005, President Bush solicited financial increases for
reading programs by $1.4 billion.  The most significant chunk
($1.1 billion) was for the Reading First program, $132 million
for Early Reading First programs and $100 million for the
Striving Readers program.  These programs train teachers in
effective reading instruction though it has drawn some criti-
cism from teachers.  There is a concern that Reading First
places excessive emphasis on speed-reading for third-graders
and not on comprehension or retention. 

President Bush has stated repeatedly that he wants every
American child to read at their grade level and many states

(such as Texas, Maryland, California, Ohio and Florida) have
invested in reading programs as well.  ÒState expenditures on
early childhood education have increased from $267 million
in 1988 to $2.54 billion in 2002-2003 (in constant dollars).Ó
(Wattenburg, Hansel, Hendricks and Chang, 2005b)  State
and local officials, however, contend that the amount of fed-
eral funding is not sufficient to meet the basic goals of NCLB.

PENALTIES/ENFORCEMENT:
If schools do not make adequate yearly progress for two
straight years, such schools are publicly decried as Òfailing
schoolsÓ and NCLB empowers students who attend such
schools to transfer to a higher-performing public or charter
school within the district on the district tab.  Children are
also eligible for school supplied supplemental services such as
tutoring.  If schools fail to meet AYP for four consecutive
years, stiffer penalties include reorganization, state takeover,
or school closing (ÒNo Child Left Behind Brings Tough, New
Accountability Provisions,Ó 2004).  

This stipulation draws major ire from NCLB opponents
who argue that the lone mechanism to chart student achieve-
mentÑstandardized testsÑis inadequate.  If one subgroup
struggles, then the entire school is listed as Òfailing.Ó  From an
individual student perspective, many educators argue that
standardized tests do not demonstrate the overall ability of
students.

The 1st F: Federalism. Who should be accountable,
Uncle Sam or state/local entities?

Opponents of NCLB often cite the 10th Amendment to
the Constitution which has historically placed control of edu-
cation in state and local hands.  Virginia Solicitor General
William Thro said Òan argument can be made that the feder-
al government has no power to make education policyÓ
(Hancock, 2005).  State and local officials also stress the con-
cept of fiscal accountability.  Whatever level of government
offers the most funding should have the right to determine
how money is spent.  State and local levels provide .92 cents
out of every dollar spent in K-12 education but increasingly
find themselves bound by federal mandates.  

Of additional concern to states and localities is a per-
ceived shift in federal relations from cooperative federalism to
coercive federalism.  From their perspective, the Bush admin-
istrationÕs insistence on policy implementation and the threat
of fund withholdings are typical of coercive federalism and in
stark contrast to the typical model of cooperative federalism.
ÒThe administration needs to recognize how far NCLB devi-
ates from the traditional model of federal-state relations.
(They) need to acknowledge the legitimate role of each level
of government in education and re-consider the proper role of
the federal government (Sunderman and Kim, 2004).Ó

Historically, states have been considered Òlaboratories of
democracyÓ because their decisions are Òclosest to the peo-
ple.Ó From a political perspective, NCLB exposes a perceived
shift by the Republican Party from its traditional stance on
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federalism.  During the Clinton administration, Republican
Speaker of the House Newt Gingrich vowed to eliminate the
Department of Education in an effort to reduce federal intru-
sion into what had historically been a state and local respon-
sibility.  Ironically, it is the Republican administration of
President Bush that has increased federal education funding
by 40% since 2001 to an unprecedented level in American
history (Will, 2005).

Proponents of NCLB assert that models of cooperative
federalism focus on which programs work in practice, rather
than which level of government has constitutional authority
over what policy area.  In this context, federal intervention in
education was sparked by international relations in the post-
World War II world.  After the launch of Sputnik by the
Soviet Union in 1957, the United States Congress passed the
National Defense Education Act that provided expanded
funding for program development in science, mathematics
and foreign languages (Brinkley, 1995).  In the international
competition for space exploration, stellar scientific achieve-
ment became a national priority.  

An additional point made by advocates is that the states
as the Òlaboratories of democracyÓ have not been ignored.
NCLB is rooted in a successful state experiment that has been
emulated on a federal level.  Education reform began in Texas
in the 1980s, a decade before George W. Bush was elected
governor.  John Cole was instrumental in this process as the
President of the Texas Federation of Teachers.  ÒDuring all
that time (pre-1980s), no one was keeping score about mat-
ters like student achievement.  When a school system doesnÕt
keep score on student learning, thereÕs not a lot of pressure for
learning to improveÓ (Cole, 2005).

Previously in Texas, districts would routinely ignore low-
test scores to avoid public scorn and humiliation.  Once state-
wide tests for each grade level were established, pressure built
on schools to improve, offer competitive salaries and update
class resources.  Accordingly, student achievement has
improved with the greater school accountability. ÒThe test we
gave 6th-graders this year was harder than the one we gave
11th-graders back in 1987É we have roughly the same per-
centage of kids in school, and theyÕre passing tougher tests at
higher ratesÓ (Cole, 2005).

That final point is disputable, say some critics of the
revamped Texas education system.  Former Houston
Independent School District Superintendent Rod Paige used
the ÒTexas miracleÓ of school improvement as a stepping-
stone to become Secretary of Education and unveil NCLB.
Robert Kimball, a former assistant principal in Houston
revealed that HoustonÕs reported dropout rate of 1.5% under
Paige was actually between 25-50%.  Struggling students were
encouraged by administratorsÑwhose employment was
dependent upon school scoresÑto not take the test and thus
avoid damaging the school.  Additionally, more than 3,000
students were not coded as dropouts and their records essen-
tially disappeared (Rather, 2004).  Meanwhile a separate

Associated Press investigation found that schools nationwide
Òare deliberately not counting the test scores of nearly 2 mil-
lion minority students when they report progress by racial
groups,Ó including 65,000 Asian students in Texas (Minority
Scores Omitted, 2005). 

Advocates of federal intervention in education argue
that an important reason for a federal presence is inequality in
spending levels between states and between localities. The
purse strings of education are controlled by the state legisla-
tures and school funding battles are always fierce.  In 2002,
the District of Columbia spent $13,187 per pupil while Utah
ranked 51st by spending $4,890 per pupil (Public Pupil
Spending, 2002).   Some districts receive their funding exclu-
sively from property tax, skewing spending towards wealthier
neighborhoods.  Hence schools in Long Island, New York
spend twice as much money per pupil compared to fellow
New York City students residing in the South Bronx
(Martinez, 2004).   

In an attempt to solve this problem at the height of the
Civil Rights Movement, the federal government invested
heavily in education, seeking to remedy racially-motivated
economic inequalities.  The Elementary and Secondary
Education Act of 1965 (and other laws) extended aid based
on the economic needs of schools.  Between 1964 and 1967,
total federal expenditures for education and technical train-
ing increased from $5 billion to $12 billion (Brinkley, 1995).   

Nevertheless, there are still American students that face
archaic and insufficient textbooks, overcrowded classrooms, a
drastic shortage of certified instructors, and a crumbling,
unsanitary school infrastructure (Kozol, 1992, p. 345).
Despite the gains of the Civil Rights Movement, American
schools are more segregated now than in the 1960s because of
residential segregation.  Children usually attend their neigh-
borhood school and if their neighborhood is predominately
one race or one socioeconomic demographic, then the school
will be proportional.  For most low-income families, housing
choice and the neighborhood school is out of necessity, not
luxury. 

Student performance is also negatively impacted by lack
of resources and low socioeconomic status. Test performances
in third grade are correlated to experiences by age 3, meaning
poor children are at a disadvantage before they even enter
public schools because of their lack of exposure to vocabulary
and academic achievement at home (Hart and Risley, 2003).
Researchers have also found students in high-poverty schools
were held to lower standards than their middle and upper
class counterparts.  On average, Òstudents with the same
knowledge of math earned a ÔDÕ if they attended a low-pover-
ty school but earned an ÔAÕ if they attended a high-poverty
schoolÓ (Wattenburg, Hansel, et al., 2005a).

Mental and physical health problems, social and home
environment, malnourishment and lack of parental interven-
tion also restrain and inhibit children.  Schools suffer the con-
sequences for these domestic and societal matters and thus are



28

THE ABCÕS OF NO CHILD LEFT BEHIND: ACCOUNTABILITY, BENEFITS AND CONTROVERSIES Cameron Diehl

no longer merely places for teaching youth reading, writing,
and arithmetic.  Renowned columnist George Will explained
that families are also responsible for student achievement and
even suggested an extended school year to better compete
internationally.

Schools reflect the families from which their pupils comeÑ
the amount of reading material in the homes, the amount of
homework done, the hours spent watching television, etc.
Anyone who thinks parents hunger for greater academic rigor
should  try to get parents to pay the priceÑmore dollars for
more school days and decreased vacation timeÓ (Will,  2005
P. A15).

Recent evidence from the Trends in International
Mathematics and Science Study (TIMSS) demonstrate the
urgency of refocusing efforts on American education from an
international perspective.  In 2003, 49 nations performed in
the third TIMSS, the first having occurred in 1995.  There
were positivesÑonly Singapore and Japan outperformed U.S.
fourth graders in science, and the achievement gap between
white and African American students narrowed from 110
points to 78 points since 1995.  

In 2003, the U.S. showed a significant improvement
with eighth grade results, by 15 points in 1995 and by 12
points from 1999.  The achievement gaps between whites and
African-Americans as well as white and Hispanic students
have narrowed.  Those scores are noteworthy; African-
American student scores climbed from 422 to 462 between
1995 and 2003 and Hispanic scores rose from 446 to 482
between the same years (TIMSS at a Glance, 2005).

Unfortunately, the TIMSS also revealed bad news:
American fourth graders still trail behind 11 countries
(Singapore, Hong Kong, Japan, Taiwan, Belgium,
Netherlands, Latvia, Lithuania, Russian Federation, England
and Hungary) in mathematics.  U.S. eighth graders trail the
same 11 nations in mathematics plus five more (South Korea,
Estonia, Malaysia, Slovak Republic and Australia).  Eight
countries (Singapore, Taiwan, South Korea, Hong Kong,
Estonia, Japan, Hungary and Netherlands) lead in eighth-
grade science scores.  

LetÕs be honestÑno one in the White House is losing
sleep because Hungarian students specifically are outperform-
ing Americans in three of four measured TIMSS categories
(TIMSS at a Glance, 2005).  However, American kids will be
in direct competition with students from the global commu-
nity (read between the lines: Singapore, Japan, China,
Europe) and this data should be distressing to educators, pol-
icymakers, parents and students alike.

Susan Sclafani, the Assistant Secretary in the Office of
Vocational and Adult Education in the United States
Department of Education, added these numbers: ÒThe per-
centage of 12th graders scoring ÔBelow BasicÕ on the NAEP
2002 Math Assessment was 35% of ALL students, 56% of
Hispanic students, 69% of African-American students, and
60% of low-income studentsÓ (Sclafani, 2005).  This is par-

ticularly worrisome, she observed, with Ò300 million qualified
people just an internet click away in China, India, Japan and
RussiaÉ  If we fail (our students), by 2015 America will be a
second rate power and the nexus of innovation will be over-
seasÓ (Sclafani, 2005).

Such concerns are echoed by research that shows Òthe
percentage of American students completing high school has
actually fallen since 1970É and college graduation rates
remained essentially flatÓ (West, 2003).  This despite evi-
dence that a college graduate makes 140% of the hourly wage
as a percentage of a typical high school graduateÕs wages
(West).

Employment opportunities are also more plentiful for
college graduates; between March 1993 and March 2003,
employment of people aged 25-64 with advanced degrees
increased by more than 3.2 million (U.S. Department of
Education, 2005a)  It is also argued that student achievement
directly leads to national economic growth.  A recent report
estimates that, Òsignificant improvements in education over a
20-year period could lead to as much as a four percent addi-
tion to the Gross Domestic ProductÓ (U.S. Department of
Education, 2005b).  In todayÕs dollars, that sum tallies over
$400 billion of financial growth that otherwise would be lost
if education is not prioritized.  Bottom-line: the more
Americans who attend college, the more secure AmericaÕs
long-term economic interests will be.

Education is supposed to be the great equalizer in human
society.  Yet for a nation that guides the globe politically and
economically and expects to do so for generations to come,
this grim data paints a disturbing portrait of AmericaÕs future.

ANALYSIS:
It is indisputable that for a variety of reasons ranging from
poverty to location, American students lag behind other stu-
dents internationally.  The legal argument aside, the ultimate
question is whether or not student performance has improved
with the recent federal foray into education.  NCLB propo-
nents claim that cooperative federalism places the emphasis
on Òwhat worksÓ as opposed to strict Constitutional authori-
ty.  NCLB has demonstrated major problems from recent
decades, in particular, the achievement gap between students
and the sociological inequalities reflected in classrooms.
Education Secretary Margaret Spellings declared that due to
NCLB, more progress has been made in the past five years to
close the achievement gap between white, African-American
and Hispanic 9-year-olds then in the previous thirty years
(Spellings, 2005).

NCLB has also required consistency in curriculums,
pointing out correctly that while Alabama kids do compete
with Utah kids domestically, American kids as a whole are on
a new competitive field with other nations and the educa-
tional establishment must adapt accordingly.  ÒIn most coun-
tries with a common curriculum, linkage of curriculum, assess-
ment, and teacher education is tight.  In the U.S., there is lit-
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tle connection between what students are supposed to learn,
the knowledge on which they are assessed, and what we
expect our teachers to knowÓ (Shanker, 2005).

Nevertheless, the funding discrepancy (which will be
detailed later) means that unless the Department of
Education offers more financial assistance, the final authority
should rest with state and local education administrators,
schoolteachers and individual families.  This should not be
considered an excuse to avoid improvement, as pointed out
by the Washington Post. ÒIdeally, (NCLB) would jolt previ-
ously satisfied educators out of complacency and lead to
improvements.  But an easier response is to lash outÉ but the
backlash is the result of a poorly written law for which the fed-
eral government has given poor guidanceÓ (ÒSpellings TestÓ,
2005).

The law of unintended consequences has also forced
many districts to choose between reading and math under
NCLB and other subjects.  Since NCLB passed, Ò71% of the
nationÕs 15,000 school districts had reduced the hours of
instructional time spent on history, music and other subjectsÓ
to focus more on reading and math (Dillon, 2006).  NCLB
proponents declare that without reading and math other sub-
jects are useless, while teachers point out that students learn
differently and should be provided with more, not less oppor-
tunities in school.  

NCLB must be modified to recognize the proper role of
the federal government, offer strong national leadership to
choreograph standards and monitor progress, while also
respecting the local jurisdiction of educational policy.   

THE 2ND F: FLEXIBILITY IN MEETING
THE STANDARDS

Opponents of NCLB criticize the standards as being too rigid
and penalties as excessive.  Administration officials respond
that NCLB has been flexible to state needs, both in how fed-
eral education dollars are spent and the type of programs
states can develop to meet the ActÕs mandates.  Up to 50% of
non-Title I NCLB funds from varying grants can be invested
according to the districtÕs needs, allowing, they claim,
unprecedented local flexibility with federal dollars.  

Nevertheless, teachers and administrators nationwide are
holding their collective breaths over the struggle to fulfill
AYP requirements.  Nancy Kober of the Center on Education
Policy argues that the inflexibility of the AYP requirements
will cause schools that are not performing poorly to still fail at
AYP.  She reasons that schools with diverse enrollments often
have a more difficult time making AYP because they have to
meet performance targets for more subgroups, and that a
school could raise achievement for struggling students but not
make AYP if these students are still below the proficiency
level (Kober, 2005).  

As the initial results of AYP were reported, the concerns
expressed by many states increased.  In 2003, Òmore than

28,000 schools, or 32% of all public schools in the United
States, failed to demonstrate adequate yearly progress (AYP)
toward meeting the accountability requirements of NCLB.
Of these schools, more than 6,000 failed to meet the lawÕs
requirements for two or more yearsÑleaving them just two
years away from facing severe sanctions (ÒState Support
Teams Swing Into Action to Assist Schools Not meeting
AYP,Ó 2004).

Utah has attempted to create its own progress model,
known as the Utah Performance Assessment System for
Students (U-PASS).  In April 2006, the U.S. Department of
Education agreed to review eight state accountability pro-
grams (Alaska, Arkansas, Arizona, Delaware, Florida, North
Carolina, Oregon, Tennessee) but ruled that the U-PASS
program was unacceptable for determining school progress
under NCLB (Baker, 2006).  Among the reasons given by the
Department of Education is that Utah compares each stu-
dentÕs growth from one year to the next, rather than con-
trasting an entire schoolÕs third grade class with the previous
yearÕs class.  

In addition, NCLB requires separate reporting of math
and reading scores.  Utah combines math and reading scores
and factors in Òattendance, graduation rates, difficulty of
courses taken and achievement on writing assessmentsÓ
(Baker, 2006).  Finally, U-PASS would require that 75% of
students be on grade level by the 2013-2014 school year, not
at the 100% mandated by NCLB.  Proponents of U-PASS
argued that kids learn at different rates and have distinct skills
and that holding every single student to the exact same stan-
dard is akin to expecting every child at schoolÕs end to run a
five minute mile.  Some can naturally, some can with train-
ing, and some, despite strenuous exercising, would still come
up short.  The effort should not be discounted as ÒfailingÓ but
the Department of Education was unconvinced.

ANALYSIS:
The underlying assumptions behind the NCLB requirement
for AYP are that standardized test models accurately assess
student development and that every school and student
should be at the exact same standard.  Both assumptions are
incorrect.  The real debate over flexibility should be about
growth models versus the Òone-size-fits-allÓ approach to
NCLB and what form of testing should occur.

Teachers argue that measuring student achievementÑ
and concurrently, teacher abilityÑby one final cumulative
test is unfair to both students and teachers.  How many elect-
ed officials would want one snapshot moment to be the sum
total of their entire year of effort?  Yet that is what is expect-
ed of teenagers and elementary-aged schoolchildren and upon
which teacher employment is dependent.  Educators are not
opposed to standardized tests and utilize them to show pro-
gram effectiveness in some areas of student achievement
(National Education Association, 2006), so long as they are
accompanied by other methodology to track student progress.
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Potential options to compliment testing include writing/work
samples from throughout the year, graduation rates and
teacher-designed assessments.

Vito Perrone, Director of Programs in Teacher Education
at Harvard University wrote, Òchildren who have been rou-
tinely encouraged to be cooperative learners are forbidden to
talk while testing.  Children who have been taught to work
problems out slowly are told speed is essentialÓ (Perrone,
1991, p. 91).  He argued that standardized tests do not reveal
learned knowledge, just a sophisticated guessing-game and
that the test focus is detrimental to academics.  ÒTo actually
develop a responsive, developmental classroom environment
is to risk lower scores on standardized test.  Teachers and chil-
dren do not need this external pressureÓ (Perrone).

In the current AYP model, it is impossible to track actu-
al development on a student basis because of the dependence
on standardized tests.  Under NCLB, each class is compared
to the preceding class instead of tracking the individual stu-
dent through the years.  A student identifier number would
allow districts and states to follow students from school to
school without having to start over.  Consequently, Òthe AYP
formula does not give schools sufficient credit for improve-
ments in student achievementÓ (No Child Left Behind, Its
Problems, Its Promises, 2004).  The current U-PASS system
includes a growth component and the willingness by the
Department of Education to further examine growth models
from eight states is encouraging. 

EDUCATOR QUALITY:

Districts are required to publicly report the percentage of
classes that are taught by teachers who have not met the
Òhighly qualifiedÓ standard and the parents of the children in
said classes must be notified accordingly by letter.  The bur-
den of defining teachers as Òhighly qualifiedÓ rests with state
departments of education.  Since 2001, states have been busy
designing policies that meet the federal requirements, con-
structing data systems that track progress and conducting out-
reach to districts.  

Initially, state-reported results contained great discrepan-
cies with four states reporting that less than 50% of class-
rooms have Òhighly qualifiedÓ teachers while 20 states pro-
claim that over 90% of their classrooms meet that description
(Carey, Barth, et. al., 2003).  Additional funds have been set
aside by the President in 2005 ($5.1 billion) in support of
teachers through recruitment incentives, training, loan for-
giveness and tax relief (U.S. Department of Education,
2005a).

Faced with heavy criticism over the definition of Òhighly
qualified teachers,Ó the Department of Education relaxed
some federal rules for rural schoolteachers, science teachers,
and state evaluations (Robelen, 2004).  Much of the criticism
stemmed from the ÒlawÕs narrow definition of teacher quality
(because) it emphasizes teachersÕ knowledge of their subjects
rather than teaching methods, and problems with its imple-

mentation limit serious improvement, especially in schools
serving mainly poor and minority childrenÓ (Keller, 2004).

The new regulations focus on three areas.  First, teachers
in rural school districts who teach more than one subject will
have a three-year extension to satisfy the Òhighly qualifiedÓ
criteria if they have already qualified as such in at least one
core subject.  Nearly 5,000 districts, or approximately one-
third of school districts nationwide, are eligible for this flexi-
bility.  Second, science teachers are now permitted to be high-
ly qualified either in the Òbroad fieldÓ of science or more
specifically, such as physics or biology. 

Finally, a Òhigh, objective, uniform state standard of eval-
uationÓ or HOUSSE provision will enable teachers to demon-
strate subject-matter competence rather than enrolling in for-
mal higher education or passing a subject-mastery examina-
tion (Robelen, 2004).  Under state HOUSSE standards,
Òteachers can demonstrate content knowledge through some
combination of experience, college coursework, professional
development, or other state-determined measuresÓ (Carey,
Barth et al., 2003).  Secretary Spellings also recently informed
states that if they are making a good-faith effort to reach the
Highly Qualified Teacher standard but were unable to do so
by the end of the 2005-06 school year, they would not lose
federal funds (Spellings, 2005).  The Department of
Education cited these decisions as evidence of their willing-
ness to work with the states and be flexible with NCLB pro-
visions.

The Education Trust, a Washington, D.C.-based educa-
tion think-tank, complained that Òseveral states have exploit-
ed the latitude built into the lawÉ combined with the
Department of EducationÕs laissez faire approach to enforcing
even minimal teacher quality standards, some of these states
define Òhighly qualifiedÓ in ways that are nearly meaninglessÓ
(Carey, Barth, et al., 2003).  According to the Trust, major
discrepancies in the standard include states saying that certi-
fication and content knowledge are the same thing, and an
excessive emphasis on teacher experience occurs at the
expense of content knowledge.

For example, UtahÕs submission following the 2002-03
school year stated that 96% of Utah teachers were Òhighly
qualified.Ó  Yet a parenthetical addition modified that statis-
tic and said that only 25% of teachers were ÒfullyÓ highly
qualified with the remaining 71% as ÒinterimÓ highly quali-
fied status.  UtahÕs report indicated that Òit is impractical and
unreasonable to suggest that all teachers will meet the highly
qualified requirements for all courses.Ó  The Education Trust
points out that NCLB obligates states to the expectation that
all students should be taught by instructors who are Òhighly
qualifiedÓ (Carey, Barth, et al., 2003).

ANALYSIS:
Nobody discounts the benefits of Òhighly qualifiedÓ teachers
and Secretary Spellings has been proactive in offering flexi-
bility to teachers and districts alike to meet the new stan-
dards.  Qualification should take into account both the
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teacherÕs academic background and the teacherÕs classroom
experience.  Mandating that a qualified, veteran teacher reen-
roll in school on his/her own dime for training in his/her sub-
ject of expertise is both redundant and professionally demean-
ing.  

Of concern are the national demands that special educa-
tion instructors be Òhighly qualifiedÓ in each core academic
subject they teach.  If a special education or an English
Language Learning teacher is certified by the state, it means
the teacher commands knowledge both of the academic dis-
ciplines and of how to facilitate student learning.  They teach
by different rules to different kids than standard classroom
teachers and should not be discounted or penalized for their
specific expertise.  Consequently, the Òhighly qualified
teacherÓ federal standard should be satisfied.

Lost in the dialogue however is the fact that unless there
is a reduction in class size, even Òhighly qualifiedÓ teachers
struggle when classrooms are overcrowded.  Studies have
proven that student achievement increases as class size
decreases.  ProjectSTAR, a four-year study of kindergarten,
first, second and third-grade classrooms in Tennessee com-
pared classes of 13-17 students with classes of 22-26 students
in 79 schools.  They concluded that smaller classes substan-
tially outperformed larger classes on standardized tests in
inner-city, urban, suburban and rural schools, and that there
was earlier identification of special needs among students in
smaller classes (Pritchard, 1999).  Similar projects in schools
in North Carolina, Indiana and Wisconsin emulate the STAR
results.

Smaller classes allow teachers to dedicate more time to
individual students while also offering students more oppor-
tunities to participate publicly in the classroom.  Reducing
class size to less than twenty students leads to higher student
achievement and more frequent teacher-student interaction.
If policymakers want to maximize the potential of Òhighly
qualified teachers,Ó then educational policy must reflect
proven studies and pursue smaller class sizes. 

While the capital cost of building additional classroom
space is expensive, a policy alternative recommended by vet-
eran teacher and Utah Education Association President Pat
Rusk is to assign a second teacher into classrooms.  The stu-
dent-teacher ratio would be halved immediately and the
teachers cumulatively could share lesson plans and offer more
individual assistance.  Veteran teachers could mentor aspiring
teachers daily, encourage them through the first tumultuous
years and prepare them with proven teaching practices and
classroom management.  Imagine, a Òhighly qualifiedÓ veter-
an teacher spending everyday coaching a young teacher as
part of the classroom experience.  The confidence and capac-
ity of young teachers would dramatically improve and more
Òhighly qualifiedÓ veteran teachers would be the result.
Mentors would be eligible for pay-raises for motivating not
just students but the next generation of teachers.  High-need
and overcrowded classrooms would be served first and the ini-
tial capital costs would be non-existent (Rusk, 2006).  

THE 3RD F: FUNDING:

Funding disagreements are ground zero for NCLB opponents.
A central problem in determining funding levels is that no
line-item marked ÒNo Child Left BehindÓ exists in the feder-
al budget.   Instead there are a number of federal programs
school districts can use to meet NCLB requirements.

Title I, the primary federal supplemental education sup-
port program, serves more than 15 million students in virtu-
ally every school district and more than half of all public
schools.  Two-thirds of American elementary schools receive
85% of existing Title I expenditures with the other 15% being
distributed to middle and high schools (National Association
of Secondary School Principals, 2005).  In Chicago, the
school district established after-school programs and small
summer classes for the thousands of children who were at-risk
at being retained in their previous grade.  The Center on
Education Policy (2005) found that Òamong school districts
with schools that failed to make AYP, 99% were providing
Ôextra or more intensive instruction to low-achieving stu-
dentsÕ; 84% were providing Ôbefore- or after-school, weekend,
or summer programsÓ; and 48% were hiring Ôadditional teach-
ers to reduce class sizeÕÓ (Wattenburg, Hansel, et al., 2005b).

Before NCLB, the Federal Government had also stepped
into education policy on behalf of disabled students with the
Individuals with Disabilities Education Act (IDEA).  IDEA
Òrequired that students with disabilities be included in state
and district-side assessment programsÉ (NCLB) ensures that
these assessments measure how well students with disabilities
have learned required material in reading and mathematicsÓ
(U.S. Department of Education, 2005 a).  However, the fed-
eral government has only funded IDEA at 17% of its appro-
priation and cut the budget by an extra 1% in 2006
(McFarland, 2006a).

No Child Left Behind also emphasizes English instruc-
tion to students considered limited English proficient(LEP)
through scientifically based teaching methods.  NCLB con-
solidated the US Department of EducationÕs bilingual and
immigrant education programs and the 2005 presidential
budget provided $681 million for LEP students.  Testing for
LEP students will occur in reading and language arts in
English once they have attended school for three consecutive
years in the United States (U.S. Department of Education,
2005a).  

An additional funding mechanism dedicated to high-
need students is Title II, Part D, the technology component of
No Child Left Behind.  Title II, Part D exists to empower all
students regardless of race, ethnicity, gender, income, location
or disability to take advantage of technology in elementary
and secondary schools and to close the Òdigital divide.Ó  It also
integrates technology resources with teacher training and cur-
riculum development (State Educational Technology
Directors Association [SETDA], 2005).  Such technology
funding directly supports NCLB initiatives by providing
access to software, online resources and virtual learning;
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enhancing data systems and supporting the development of
highly qualified teachers by providing online courses and vir-
tual communication (SETDA, 2005). 

Thus far, Title II, Part D funds have been in high-
demand.  81% of all districts in the country receive NCLB II
D funds.  Between the states and the District of Columbia,
states have been allocated a combined $620 million which is
then in turn divided into formula and competitive grants for
national technology activities, Ready-to-Learn television and
Child internet safety (Mangan and Mercer, 2005).  These
programs are above and beyond a computer lab in each
school, they provide instruction to low-income studentsÑ
that would probably be unavailable otherwiseÑon how to
become highly-skilled and functional with technology.  

On a state level however, funding is virtually non-exis-
tent.  Twelve states have no other funding earmarked for
technology in schools and 25 states depend on Title II D funds
as the primary source of funds (SETDA, 2005).  These tech-
nological opportunities are essential for American students in
our connected global society, but would be eliminated with-
out nearly exclusive federal funding.  Students primarily
served by Title II D funds would have no other access at home
or at school to technology-based education and would subse-
quently fall further behind other students nationwide and
globally.

Consequently, Federal officials insist NCLB is not an
unfunded government mandate.  Section 9527 (a) of the
NCLB statute which states: Ònothing in this Act shall be con-
strued to authorize an officer or employee of the Federal gov-
ernment toÉ mandate a state or any subdivision thereof to
spend any funds or incur any costs not paid for under this ActÓ
(U.S. Department of Education, 2005a).  They point to the
aforementioned dollars for special education, Title I, LEP, and
Title II Part D as evidence of federal commitment.

State and local officials see a much different picture.  The
unifying bond among NCLB critics is the bottom line.  ÒIf the
federal government makes an education policy, it has to pro-
vide states with money to implement it,Ó said Virginia
Solicitor General William Thro, and with NCLB Òthe feder-
al government puts you in a position where you have no
choice and you have to take the money.Ó  That conduct, he
adds, is coercion by the federal government (Hancock, 2005).
As for the ÒhistoricÓ increases in federal funding, the National
Education Association (largest teacherÕs union) contends that
states still fund 92 cents of every education dollar and Uncle
SamÕs portion is about two percent of the entire K-12 spend-
ing (National Education Association, 2005).

The NEA accuses the government of shortchanging
schools by at least $27 billion, not including promised money
for impoverished areas.  The NEA also accuses the president
of cutting $4.3 billion for 48 programs that primarily serve the
neediest students. NCLB mandates additional costs of yearly
testing, attaining grade level in reading and math for all stu-
dents, and making sure that all teachers meet the Òhighly-

qualifiedÓ banner.  In a since-dismissed lawsuit, NEA argued
that Òstates have shifted money away from such other priori-
ties as foreign languages and smaller classes.  The money gap
has hurt schoolsÕ ability to meet progress goals, which in turn
has damaged their reputationsÓ (First national suit, 2005).
The Center on Education Policy estimates that 80% of
schools have incurred costs not paid for by federal funds
(Toppo, 2005).

While more than thirty states have verbalized complaints
about NCLB, the state of Connecticut has taken legal action.
According to state Attorney General Richard Blumenthal,
the state Òwould need to spend $8 million by 2008 to comply
with the testing requirements of the lawÓ (Hendrie, 2005).
The $8 million would have to come from state coffers and
would only satisfy testing.  What happens to the academic
programs that would have been otherwise funded?  Gone.
What about schools that need extra money because they
donÕt meet AYP?  Unresolved.  The core argument, according
to Blumenthal: NCLB is Òan illegal, unconscionable unfund-
ed mandateÓ (Hendrie, 2005).

Several state cost studies detail the funding crisis faced by
virtually every state.  Jordan School District in Utah project-
ed in January, 2004, that taxpayers would pay $1.19 billion to
meet NCLB mandates through 2013-2014 (Legislative Fiscal
Analyst, 2004).  Even President BushÕs home state of Texas is
not immune to the shortfall; it is estimated that it will cost an
additional $425 per pupil to simply meet the current AYP
requirement and once the proficiency standards rise to 70% of
all students, the extra cost will be $1,205 per pupil (National
Education Association, 2005).   Money of that quantity is just
simply not available.

Take for example the very schools that Title I is supposed
to help.  ÒJust 20% of districts nationwide with the neediest
students say that they have adequate money to assist schools
identified for improvement under AYPÓ (Wattenburg,
Hansel, et al., 2005b).  Robert Chanin, the lead attorney in
the now dismissed NEA lawsuit, said that there is a $30 bil-
lion shortfall over the next five years in Title I funds in the
difference of available funds compared to congressionally
appropriated funds, and a $70 billion shortfall between avail-
able and what would be considered Òfull-fundingÓ (Chanin,
2005).  If school districts donÕt execute the law in its entirety,
then waivers are denied and money is pulled.  The
Department of Education will not take Òno moneyÓ for an
answer to the question of fulfilling all of NCLBÕs regulations.

ANALYSIS:
Again it seems that rigid NCLB regulations interfere with
education.  Obviously there is a finite amount of financial
resources.  Testing can help identify struggling schools, but
earmarking significant chunks of money solely for testing as
opposed to student resources, technology and teacher training
impairs cumulative educational efforts.  School districts are
already straining to meet needs and NCLB requirements are
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causing inescapable burdens.  To maximize scarce resources,
NCLB should follow the example of Community
Development Block Grants (CDBG).    

In the CDBG program, the federal government appropri-
ates funds in block grants to be utilized on the municipality
level to address needs determined by municipal officials.
Recipients are still accountable for the distributed funds but
federal guidelines provide flexible direction, while the spend-
ing is determined by local leaders (U.S. Department of
Housing and Urban Development, 2006).  Increased expen-
ditures on testing will never convert into improved education
unless an investment is made into school, teacher and student
resources beforehand.  Testing should be an indicator of
progress in certain areas but not the end-all for school
improvement.  Title I and Title II Part D are excellent step-
ping-stones that allow principals the flexibility to address
their school needs either by hiring counselors, reading spe-
cialists, offering after-school programs or purchasing
resources.  Such financing flexibility needs to be available for
all schools to first meet their needs and then to offer develop-
mental programming.

THE P: PENALTIES/ENFORCEMENT

The state of Utah serves as a potential example of the conse-
quences of failure to achieve AYP.  Out of 62 categories for
students from low income and non-English speaking back-
ground,  the state is not in compliance with 37 categories.  If
the Title I and Even Start issues are not resolved, the poten-
tial loss of federal funds would total $53 million.  For a state
with the lowest per-pupil spending in the nation, it can ill
afford to lose these funds (McFarland, 2006b).  Moreover, it
appears the state has a long way to go to meet the require-
ments.  Federal review has been completed for 31 states, and
Utah ranks 8th from the bottom according to UtahÕs NCLB
coordinator (McFarland, 2006b).

Chicago students have experienced non-compliance
first-hand.  Windy city schools and their 80,000 students, for
example, failed to meet state test scores for two consecutive
years and could consequently not serve as a federally funded
provider of supplemental services (Ashford, 2005).  Chicago
does not have sufficient city resources to finance remedial
programs and has now temporarily lost federal aid.  That
translates into $53 million in federal funded tutoring services
that have been temporarily disrupted.  The 80,000 affected
Chicago kids are trapped in poor-performing schools and now,
because of the inflexibility of the NCLB statute, are isolated
from additional academic services which, by the same law,
they are required to receive.  

Under NCLB, after two years of a schoolÕs ÒfailingÓ to
meet standards, students are permitted to transfer to another
public or private school.  To date, this option has been avail-
able more in theory than in practice.   In the 2003-04 school
year, 6.2% of American students were eligible to switch
schools but less than 1.7 percent actually did so.  For Utah

schoolchildren, the figures are comparable.  In the 2004-05
school year, 11 schools with a total enrollment of 6,325 stu-
dents failed to meet federal requirements two years in a row,
yet only 90 students transferred (McFarland, 2006a).  

One potential explanation, according to National
School Board Association Associate Executive Director
Michael Resnick, is that when a school doesnÕt meet NCLB
standards, it might not reflect the quality of education at the
school. ÒA school may fail to meet NCLB goals because a sin-
gle subgroup of students does poorly on the standardized tests.
If parents believe their own children are doing well, thereÕs
little incentive to exercise their choice optionÉ parents want
to send their children to neighborhood schools (Stover,
2005).

ANALYSIS:
Increased scrutiny has brought the public focus to struggling
schools and highlighted inequalities between schools.  The
unintended consequences of the enforcement policies are to
push schools, teachers and students into a high-stakes poker
game of universal standards without taking into account sub-
stantial growth over several years. ÒNCLB is not about help-
ing kids, itÕs about labeling schools, and sanctions and conse-
quences, notÉ about improvement,Ó charged Utah State
Superintendent of Public Instruction Patti Harrington
(Toomer-Cook, 2005).  

The Òone-size-fits-allÓ mandate of NCLB assumes that
every school in every location has the means to hire highly-
qualified teachers and retain them, assumes that a state stan-
dardized test is the lone means for student achievement, and
assumes that the achievement gap can be closed and reading
and math proficiency attained by 2013-2014.  Worthy goals,
definitely; but misguided goals, according to opponents.
Lauren Resnick and Chris Zurawksy, editors of Research
Points, a publication of the American Educational Research
Association write, Òwith the addition of accountabilityÑand
without a curriculum that defines broader educational goalsÑ
narrow testsÉ become the de facto curriculumÓ (Resnick &
Zurawksy, 2005, p. 15).  

Compare such an ultimatum to another public service,
that of law enforcement.  While every citizen would whole-
heartedly support eliminating all violent crimes by 2014, they
would not be as keen to support the program if prosecution of
property crimes were neglected.  However, if police and com-
munity efforts succeed in reducing violent crimes by 2014,
then the program should be considered successful and the
police department should not be penalized for ÒfailingÓ to
meet the 100% goal. 

Schools are faced with that quandary.  NCLB mandates
that schools invest in testing, but the unintended conse-
quences are that testing becomes the top priority.  With lim-
ited amount of resources, educators must be allowed optimum
flexibility to best address their studentsÕ needs without being
overly dependent on Òteaching to the testÓ to preserve their
school and their job.  Kids arenÕt na•ve, they recognize the
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stated importance of the standardized tests and they are just as
demoralized as the faculty when they are labeled as failures.
ÒNot only do we set an impossible goal, but we measure suc-
cess by the most minimalist and almost irrelevant measures,Ó
said Richard Rothstein, author of ÒClass and SchoolsÓ and a
guest lecturer at Teachers College, Columbia University in
New York. ÒSchools canÕt overcome the well-documented
link between poverty and poor academic achievementÓ
(Lynn, 2004).

Educators and students are not opposed to being held
accountable and indeed, NCLB correctly obligates public
awareness of school performance.  Of concern is that the pro-
posed resolution for a Òfailing schoolÓ is a backdoor voucher
program, long opposed by the mainstream public education
establishment.  If the NCLB standard was modified to include
a growth component, more emphasis on student work samples
and teacher evaluation, and decreased emphasis on standard-
ized testing, the progress and performance of individual
schools and students would be better represented.  The
national government would still take a leading role in direct-
ing education and calling for public accountability while
allowing schools and teachers to cater to the needs of stu-
dents.  

CONCLUSION

Standards-based education is a necessity.  That includes a
common, defined curriculum, tests that accurately measure
knowledge, special attention to struggling children, expanded
professional development for Òhighly qualifiedÓ teachers,
smaller class sizes, and a federal-state accountability system
that targets needy schools and makes resources available to
them without being punitive.  Schools are buildings; the peo-
ple in the school should be improved, not Òfailed.Ó

The ultimate goal of an improved public school system is
to mold generations that are prepared for the challenges in an
evolving world and can be productive, responsible citizens.  It
is crucial that this message is driven home to current students
AND their parents.  In order to leave no child behind, the
United States should make the effort to provide an equitable
start for all children.  Investments into health care, after-
school programs and affordable housing would lead to aca-
demic improvement (Lynn, 2004) and should be considered
as part of social educational policy.  

American students need more interaction with highly
qualified teachers in school through smaller class-sizes and
more time focused on real-world applicable, evolving curricu-
lum.  Educators need the flexibility to select a target for
achievement that is appropriate for the current state of their
student body and then improve incrementally.  While the
three RÕs are still the foundation, the student skill set must
include critical thinking, decision-making, writing ability and
multiple language mastery; skills that are not identifiable sole-
ly by a standardized test.  TomorrowÕs America will need fewer

C-3PO protocol droids and more thoughtful, independent,
ethical leaders like Luke Skywalker.  Standards need to be
developed to test problem-solving skills and include a writing
component, not just be of the multiple-guess regurgitation
variety.  The Federal Government should empower states and
districts to enact consistent accountability measures but then
hold the Òfeet to the fireÓ of local entities for academic
progress.

Says Richard Elmore, Professor of Educational
Leadership at the Harvard Graduate School of Education,
Òbuilding capacity in failing schools is going to require a lot of
feet on the groundÉ improvement is a process not an event.
Schools build capacity by generating internal accountability
and working their way through problems of instructional
practice at ever-increasing levels of complexity and demandÓ
(Elmore, 2005, p. 27).

Under the proper leadership, schools can blossom into
the community headquarters for scientific discovery, artistic
creativity, civic service and participation, social and moral
development, and athletic achievement.  Kids learn valuable
lessons such as responsibility, discipline, teamwork and punc-
tuality alongside their academic pursuits.  Observed G. Don
Gale, former editorial director at KSL-TV in Salt Lake City,
Ògood educators realize the knowledge students learn will
soon be forgotten or obsolete, but the habits and values they
acquire will last a lifetime.  Competence is important.  But
confidence, compassion and congeniality are too.Ó (Gale,
2003).

Teacher reaction to NCLB has been of the Òmend it,
donÕt end itÓ variety.  In fact, two-thirds of the members of the
American Federation of Teachers support the goals and
motives of NCLB (Wattenburg, Hansel, et al., 2005a).  To get
students up to standard, it will take time, discipline, effort,
and money.  Until now, the full investment has never been
made.  An investment today will bring rewards tomorrow.
Education budgets are always a recession away from the chop-
ping block and American students deserve better.      

The United States can reclaim its place among the edu-
cational elite if it has the patience and the will to refine this
project and let it mature. The America of tomorrow demands
a skilled, motivated, educated people and we owe it to those
who have laid the current groundwork to leave the country
better than how we found it.  Inside the Library of CongressÑ
the apex of American intellectualismÑreads this warning
and promise, to be interpreted and built upon as we will: ÒThe
foundation of every state is the education of its youth.Ó
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Unveiling Liberty
Sarah Green

This article addresses the long-standing debate between Western and Eastern feminists regarding Islamic veil-
ing practices. This debate is, at its core, concerned with the possibility that veiling practices infringe on the
liberty of Muslim women, an assertion made by Western feminists and vehemently denied by Eastern fem-
inists. The author argues for a ÒCentristÓ perspective regarding this issue. Centrism seeks to strike a balance
between the extremes of the Eastern and Western perspectives, taking what is most valuable from each and
creating a more complete theoretical framework from which to view the issue. By implementing the Centrist
strategy, the author asserts, the first steps can be taken toward a cross-cultural feminist account of freedom,
one that not only addresses veiling, but endless issues within various cultural societies. 

INTRODUCTION

In late October of 1989, three young women attending a
French public college outside Paris arrived at school wear-
ing traditional Islamic headscarves. The Principal of the

college was alerted to the situation and promptly responded,
stating that while the headscarves could be worn between
classes, they must be dropped to the shoulders during class.
The three young women refused and were barred from attend-
ing any of their courses until they agreed to comply with the
directive. Over the months following this incident, a divisive
national debate emerged. The French Right warned of Òimmi-
grants overrunning France and ruining French cultureÓ
(Moruzzi, 1994). The French Left reasoned differently but
reached the same conclusion; they emphasized the secularism
of French culture and asserted that wearing headscarves in
public institutions violated that secularism. Many intellectu-
als, activists, and feminists joined the Left in advocating sec-
ularism, but shifted the debate by asserting that Òonly the
absolute rule of a national policy of secularism, by which the
young women . . . must abide . . . could save these women
from the tyranny of their fathersÓ (Moruzzi). Perhaps the most
vocal advocate of this position was prominent French femi-
nist Katherine Badinter, who stated, ÒThe veil, it is the sym-
bol of the oppression of a sex . . . Putting a veil on the head,
this is an act of submission. It burdens a womanÕs whole lifeÓ
(Galeotti, 1993). 

The ÒAffair of the Headscarf,Ó as it became widely
known, reinvigorated a debate that has been waging between
Western and Eastern feminists for centuries. This debate is, at
its core, concerned with the possibility that veiling practices
infringe on the liberty of Muslim women; an assertion made
by Western feminists and vehemently denied by Eastern fem-
inists. Feminist perspectives on veiling were referenced by
proponents on the different ÒsidesÓ of this debate as they pre-

sented their respective cases. Consequently, the Affair not
only brought feminist perspectives on cultural and religious
practices, such as veiling, into mainstream political discus-
sion, it also demonstrated the way in which feminist discours-
es could serve more than just a theoretical purpose.

Feminism has perhaps most popularly been defined as Òa
movement to end sexist oppressionÓ (Bell Hooks, 1984). This
definition is widely accepted by feminists and often cited as
the most appropriate; a definition that can be uniformly
applied across divisions of culture, race and class (Bell
Hooks). However, an issue arises when one begins to consid-
er what constitutes Òsexist oppression,Ó whodetermines what
qualifies as oppression, and once it has been decided, if those
issues truly cross divisions in race, class and culture.

This is a key consideration in the feminist debate regard-
ing the cultural and religious practice of veiling, a topic debat-
ed since early colonialism that continues to be relevant today.
From the beginning, feminists have been prominent in this
debate. Over the years, it has developed into a truly divisive
topic; positioning Western feminist theory against Eastern
feminist theory. From the Western feminist perspective veil-
ing is a clearly oppressive practice, one that is rooted in social-
ization and must be abolished in order to liberate Muslim
women. Conversely, the Eastern perspective views the veil as
a symbol and tool of liberation. Eastern feminists assert that
criticisms of the veil are rooted in a culturally insensitive
understanding of the practice, one that sanctions imperialism
and refuses to accept cultural difference. These perspectives
have dominated popular literature on this subject and femi-
nists have largely adhered to one perspective or the other. 

However, it is important that feminists more thoughtful-
ly consider the perspectives of Western and Eastern feminists
before selecting which they will support. Are both positions
overly simplistic? Do they fail to address the complexities of
the issue? My assertion is that they do. The two sides of the
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veiling debate often gloss over key issues that, if addressed,
would weaken each of their respective arguments. Their
unwillingness to honestly examine each otherÕs points of view
does a disservice to those truly trying to understand the issue.
If feminism is to be an effective movement, it must not
become an argument between different factions of women, as
the veiling debate has largely become. This prevents truly
valuable discourse from emerging from the debate, discourse
that may prove helpful in establishing a theory that can serve
as a tool to optimize the freedom of women in all cultures. 

This paper will argue for what can be termed a Centrist
perspective regarding veiling practices. This perspective
strikes a balance between the Eastern and Western perspec-
tives, taking what is most valuable from each, creating a more
complete theoretical framework from which to view the issue.
In examining this Centrist perspective, I rely heavily on the
work of Nancy Hirschmann, a feminist who has been vocal in
this debate over the last decade. Also examined are what can
be termed the ÒextremeÓ points of view in the veiling debate.
In doing so, a brief history is provided which is helpful in
understanding the significant nuances of this issue. I draw
from the work of numerous Eastern and Western feminists, as
well as political theorists who have written on veiling prac-
tices, from the colonial era to the present. The goal is to effec-
tively examine the strengths of these two perspectives, as well
as their respective weaknesses. Further, I will show how their
strengths are better encompassed in the favored Centrist
point of view.  

EASTERN AND WESTERN FEMINIST RESPONSES TO VEILING

Ð A BRIEF HISTORY

The French colonization of Algeria marks the initial emer-
gence of Western discourses on the veiling practices of
Eastern cultures, as well as Muslims first defense of it.
Colonizers were extremely critical of Islamic customs, viewing
the society as ÒuncivilizedÓ and contending that this was due
to the peopleÕs practice of Islam (Eum, 2000). During this
time, Lord Cromer, the Consul General of the colonial
authorities in Egypt, became one of the first to write on the
ÒproblemÓ of Eastern womenÕs inequality. He and his contem-
poraries asserted that forced unveiling was necessary to liber-
ate Muslim women (Rommelspacher, 2001). His writings
highlighted not only veiling but also practices such as
polygamy, harems and sexual segregation (all customary
among Muslims at the time) as harmful and backward prac-
tices. Generally, he positioned these issues in direct contrast
with the lives of European women, whom he contended lived
freer and more equitable lives (Rommelspacher). It may
appear from his work that Lord Cromer was ahead of his time
regarding his concern for womenÕs issues, but this is likely not
the case.  Birgit Rommelspacher, an Eastern feminist, labels
CromerÕs movement towards unveiling as, Òliberation in the
interest of dominance.Ó She points out that Cromer was the
chairman for the MenÕs League for Opposing WomenÕs

Suffrage, asserting that Cromer wasnÕt advocating womenÕs
equality, but rather sought to model Eastern women after the
ÒEnglish housewife and mother.Ó In other words, he simply
wished to replace one oppressive existence for another
(Guindi, 2005). Leila Ahmed, another prominent Eastern
feminist, echoes this contention and applies similar critiques
to the majority of writings at that time. She terms the move-
ment ÒColonial Feminism,Ó a feminism that is directly in the
interest of Òcolonial dominanceÓ (Okin, 1998). This brand of
ÒfeminismÓ is often criticized, by Eastern and Western femi-
nists alike, for being an Òimperialistic feminismÓ Ð created by
those who stood to benefit if Muslims set aside their own cul-
tural and religious beliefs to adopt those of the Western world. 

While Colonial Feminist calls for unveiling proved less
than sincere, they did have a substantial impact on the
Muslim world. Many Muslim men and women were affected
by calls for equality (whether altruistic or not), and began
their own movements. Males were among the first in the
Muslim community to use the veil in their ÒfeministÓ dis-
course. Particularly vocal was Qasim Amin, regarded as the
founder of Arab Feminism. In 1899 Amin called for the abol-
ishment of the veil, the implementation of mandatory educa-
tion for women, and an end to polygyny (Guindi, 2005). Early
Western criticism of the veil had become central to Eastern
debates about womenÕs rights. Women began to remove the
veil as a symbol of emancipation (Eum, 2000). In 1923 Huda
ShaÕrawi, founder of the Egyptian Feminist Union, returned
from an international WomenÕs Conference in Rome; and in
a grand gesture, publicly removed her veil (Rommelspacher,
2001). This well publicized demonstration generated a strong
reaction from Muslim women throughout the Middle East,
prompting many to remove their veils as an expression of
emancipation. For these Muslim women, the veil was perhaps
not the source of their inequality, but it was certainly
emblematic of it (Hirschmann, 2003). Eastern feministsÕ
acceptance of Western critiques of the veil was evident in
their work until the late 1960Õs. 

In 1967, there was a noticeable shift in Muslim views on
unveiling. Following the defeat of the Arabs in a series of wars
with Israel, there was a reemergence of Islamic fundamental-
ism. Both men and women sought a return to more tradition-
al cultural and religious practices. It was essentially a Òturning
away from the WestÓ (Eum, 2000). Muslims began to resist
what they felt was Western Òcultural imperialism.Ó
Resentments regarding Western influence and interference
were highlighted in political and feminist theory, which
favored a return to Islamic traditionalism.

During this time, veiling became symbolic in the
East/West struggle. ÒWomen themselves . . . sought to grant a
new symbolic meaning to the veilÓ (Hirschmann, 1997).
Thus, the veil became a statement against Western culture. It
became a marker of Islamic identity, Òused as a political device
. . . to express their independenceÓ (Hirschmann, 1997.)
Reveiling was the physical manifestation of the EastÕs rejec-
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tion of Western dominance. Women throughout the culture
became responsible for this Òtangible marker of separateness
and independenceÓ (Hirschmann, 2003).

Reveiling did not just become part of the fundamentalist
movement toward traditionalism, it also emerged in a new
feminist movement. In the mid-1970Õs Egyptian college
women initiated a reveiling movement (Guindi, 2005). Many
of those who became involved in this movement were well
educated and considered themselves equal to their male
counterparts. As a result, veiling was redefined as a movement
about Òliberation from imposed, imported identities, con-
sumerist behaviors, and an increasingly materialist culture,Ó as
well as assisting Muslims in  Òestablishing an Islamic identity
and morality . . . asserting Islamic nationalism, engaging in
participatory politics, and resisting local authoritarian regime,
colonial occupation and Western dominanceÓ (Guindi). 

As evidenced by this brief history, Western feminist dis-
courses from very early on in history have viewed the veil as
a symbol and a tool of patriarchal oppression. There was, and
continues to be, a strong belief that Eastern women are oper-
ating within an oppressive patriarchal society where they
have taken upon themselves the responsibility (largely due to
socialization) to act as the physical symbols of Islamic funda-
mentalism. This is a role Western feminists consider unfair
and indicative of greater inequality within Islamic cultures.
While Western feminists acknowledge the hypocrisy in colo-
nial feminist calls for unveiling, they continue to advocate
that whether by force (usually through the implementation of
laws) or through education, unveiling must occur. 

Conversely, Eastern feminists, since the late 1960Õs, have
contended that the real roots of oppression lay in the Òcultur-
ally imperialist attitudesÓ Westerners hold about Islamic
beliefs. These feminists often acknowledge that there was
oppression involved in earlier forms of veiling but view the
ÒnewÓ veil as a symbol of freedom and cultural pride, a symbol
that Eastern women have actively participated in construct-
ing. They argue any feminist who advocates unveiling, advo-
cates Western feminist imperialism and cultural hegemony. 

A CENTRIST PERSPECTIVE

As previously noted, the Centrist feminist perspective is best
articulated through the work of Nancy Hirschmann, although
traces of it appear in the work of feminist authors from both
extremes of this debate. The remainder of this paper will
examine this perspective in detail. 

In order to concretely examine the Centrist approach, it
is important to highlight several concessions made by this
perspective regarding arguments articulated by Eastern and
Western feminists in this debate. 

CONCESSIONS:
Western feminist perspectives on veiling hinge on assump-
tions about the socialization involved in cultural practices. It
is often asserted that it is irrelevant whether there is vocalized
displeasure regarding veiling practices, because many of the

women have been so Òcoerced or brainwashedÓ they no longer
understand the oppressive nature of their present condition
(Hirschmann, 2003). Susan Okin, a Western feminist, artic-
ulates this point when she states, ÒWhat if the ÔacquiescenceÕ
by some in cultural practices stems from lack of power, or
socialization into inferior roles . . . such is often the case, I sub-
mit, within cultures or religions whose female members are
devalued and imbibe their sense of inferiority virtually from
birthÓ (Okin, 1998). Feminist Amartya K. Sen echoes this
concern when he states, ÒThere is much evidence in history
that acute inequalities often survive precisely by making allies
out of the deprivedÓ (Sen, 1990). The majority of Muslim
women participate in veiling voluntarily, a fact that initially
ran contrary to many Western feministsÕ assumptions.
Because of this, Western feminists have spent the greater part
of their analysis examining the Òoppressive socializationÓ of
these women, perhaps even more so than male participation
in, or encouragement of, the practice. 

THE SOCIAL CONSTRUCTION OF CHOICE

For Western feminists it is worth examining the social con-
struction of choice, why particular choices are made over oth-
ers, and to what extent choices can be deemed autonomous if
they are made within certain social constructs. Western fem-
inists regard analysis of the motivation behind choice as an
extremely crucial pursuit, one that they feel leads to greater
understanding about the ways in which decisions are framed
within social parameters that are largely constructed by men,
to the exclusion of women.  

Socialization is usually mentioned only briefly in Eastern
feminist writings on veiling practices and is often written off
almost completely. It is frequently cited as an example of one
of the ways in which Western feminists attempt to explain
away Eastern womenÕs autonomy. Eastern feminist discourses
on veiling place little or no importance on socialization, often
noting that if it is an issue, it is an issue in all cultures and
therefore unavoidable (Hirschmann, 1997). Further, Eastern
feminists generally view the practices that Western feminists
associate with socialization as religious practices that are
essential to the Islamic way of life. Therefore, for many
Eastern feminists it is not socialization, it is the appropriate
practice of religious tradition. 

For Centrists, this tendency of Eastern feminists is a dan-
gerous one. Socialization is not an assertion made by Western
feminists regarding Eastern cultures alone; it is concern for
the majority of feminists, across culture and tradition. The
Centrist perspective acknowledges socialization, and at its
core requires an examination of it. This perspective does not
go as far as many Western feminists who discuss voluntary
veiling practices as solely a product of Òfeminine false con-
sciousnessÓ; finding assertions that it is an autonomous choice
unthinkable (Moruzzi, 1994). However, it certainly does not
go as far as many Eastern feminists who write off this possibil-
ity completely. Rather, the Centrist perspective calls for a
willingness to examine the possible role of socialization in all



40

UNVEILING LIBERTY Sarah Green

gendered practices within any given culture. Perhaps this
point is best articulated by Nancy Hirschmann when she
asserts that any feminist approach to this issue must Òrequire
us to understand not only external limitation, but also the
ÔinternalÕ limitations on desire itself, the ways in which sexist
cultural restrictions actually produce people who will support
and perpetuate its power by wanting the Ôright things,Õ the
ways in which women Òare ÔdisciplinedÕ to desire and ÔchooseÕ
the very things that they are limited toÓ (Hirschmann, 1997). 

The second key concession made by Centrists is that
there exists a ÒWestern bias in much mainstream feminists
theorizingÓ (Guindi, 2005). This perspective concedes that
Western (as well as Eastern) feminists Òhold and internalize
premises and assumptions stemming out of their culture that
shape their orientation to feminist issuesÓ (Guindi). Guindi
asserts that often, Western feminists have a Òhegemonic char-
acter . . . imposing their agenda upon women from different
cultural traditions.Ó  These assertions are common throughout
much of Eastern feminist writings on veiling. The Centrist
perspective acknowledges and concedes that Western cross-
cultural feminist analyses often use Western traditions and
practices as the standard against which all outside cultural
practices are measured. 

It is important to note, however, that this concession
does not lead Centrists to the same conclusion that is reached
by many Eastern feminists, which is the contention that
cross-cultural examinations therefore cannot hold value and
that there should not be attempts at unified feminist dis-
course. Quite the opposite, the Centrist perspective finds
value in cross-cultural analyses and asserts that it is possible
that those embedded in a culture become blindly accepting of
traditions due to their positionality within that culture. The
Centrist perspective asserts that it is precisely because free-
dom and unfreedom are formulated differently within cul-
tures, that a cross-cultural perspective is so valuable.
Hirschmann articulates this point when she states, Òto avoid
the trap of cultural relativism, it is crucial that feminists from
all contexts be able to make and not simply abandon analysis
to the tyranny of an indeterminate ÔdifferenceÕÓ (Hirschmann,
1997).

Thirdly, the Centrist perspective accepts that in some
respects, the veil has increased Eastern womenÕs freedom of
movement. This concession accepts, in part, the contention
made by many Eastern feminists that the veil acts as a tool of
liberation. For example, it allows women to be Òdesexualized,Ó
making it possible for them to engage in public interaction
with males without concerns about being sexually harassed, or
viewed as ÒobjectsÓ (Guindi, 2005). Further, the veil has
allowed Muslim women to negotiate more freely within the
Òstrictures of patriarchal customÓ (Hirschmann, 1997). For
example, women are able to enter the workforce without hav-
ing to Òfeel guiltyÓ about their decision. By wearing the veil
Muslim women make a Òclear statement that they are ÔgoodÕ
women,Ó meaning they adhere to traditional and religious

philosophy, even while engaging in activities which are out-
side of traditional womenÕs roles (Hirschmann, 1997). This
applies not only to the workforce but also to the public sphere
in general. By wearing the veil, women assert their Islamic
identity, while increasing participation in spheres that have
historically excluded them. 

While the Centrist perspective concedes that, in some
circumstances, the veil has allowed Eastern women to
increase their freedom, this concession comes with numerous
reservations. Centrists are concerned, like many Western
feminists, with the limited nature of this type of Òfreedom.Ó
While women may be engaging in practices from which they
have historically been prohibited, they do so while accepting
the cultural belief that they should not be. Many Eastern
Feminist writings on this subject seem to legitimize the con-
tention that Eastern women need to reassure their male coun-
terparts, through wearing of the veil, that they have not for-
gotten their ÒplaceÓ within society and that while they are
engaging in practices which were once off limits, they are not
attempting to significantly alter their traditional role. It is, in
many ways, advancement accompanied with a symbolic apol-
ogy. Nancy Hirschmann is particularly concerned with this
issue; she contends that while women may be participating
within societal parameters to an extent previously unthink-
able, they have had no hand in constructing these parameters.
She states: 

Challenges to customary practices illustrate womenÕs power to
exert some control over the conditions of their lives by
redefining those practices and categories of meaning: women
reconstruct their material realities . . . yet at the same time,
such values are defined within patriarchal discursive parame-
ters (Hirschmann, 2003). 

From the Centrist perspective, simply altering oneÕs material
reality within society, while accepting persistent inequalities
and oppressive parameters, does nothing to address the root
issue. One must at least be willing to examine the parameters
under which they are subject and determine if they are just. 

Lastly, Centrism joins with the Eastern perspective
rejecting in its entirety any movement toward forced unveil-
ing. The Centrist perspective acknowledges that feminism is,
at its core, about choice. Much of what has concerned femi-
nists, from all factions, for centuries is the lack of choice pres-
ent in many womenÕs lives. To attempt to ÒliberateÓ women
by forcibly removing the veil, simply Òreinscribes womenÕs
bodies as symbols of culture rather than as individual agents,
replacing one form of social control with anotherÓ
(Hirschmann, 2003). For Centrists, regardless of whether
(after thoughtful examination) veiling practices are deemed
oppressive, women should not be forcibly prohibited from
engaging in them. 

Through these concessions, the Centrist perspective
highlights several strengths and weaknesses within Western
and Eastern perspectives on veiling. While the Centrist per-
spective does concede other arguments made by Eastern and
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Western feminists, the four highlighted above are perhaps the
most crucial to assist in developing a clear understanding of
the perspective. 

Thus far, this paper has addressed the history of Eastern
and Western feminist responses to veiling, the main argu-
ments of these theorists, and the key concessions Centrists
make regarding these arguments. In the remaining pages, the
central concerns of the Centrist perspective relative to veil-
ing practices will be addressed, along with the Centrist pre-
scription for feminist action regarding this issue. 

CONCERNS

As has been mentioned briefly above, the Centrist perspec-
tive is largely concerned with the examination of choice, the
Òanalysis not just of whether the choosing subject can act on
her choices but how that subject and her choices are con-
structed in the first placeÓ (Hirschmann, 2003). Assumptions
regarding Òwhat people appear to wantÓ often misrepresent
oppression as free agency and free agency as oppression
(Hirschmann, 1997). For Centrists, it is the challenge of fem-
inism to examine free agency as exhibited through choices,
such as veiling, and to attempt to identify where oppression is
present.

When an individual chooses to act in a certain way, they
are largely selecting from a set of socially constructed options.
The parameters within which they choose from these options
are not unrestricted. They encompass the traditions, customs,
and religious values of the community within which the
chooser lives. This is true of virtually all societies. What varies
is the extent to which all persons within a society are allowed
to participate in the construction of the parameters under
which they operate. Often these parameters are explained
away by calling them Òculture,Ó Òreligious valuesÓ or Òtradi-
tion.Ó However, these descriptions can be manipulative. As
Susan Okin points out, culture and tradition passed down
through history, literature and/or philosophy (largely written
and disseminated by men) often excludes women from the
discussion and may encode very specific gender inequalities.
She argues, Òdiscrimination against and control of the free-
dom of females, to a greater or lesser extent, is practiced by
virtually all cultures, past and present, but especially by strict-
ly religious onesÓ (Okin, 1998). Framing the debate as one of
cultural or religious values Òguarantees that individuals will
desire to do what perpetuates the systemÓ (Hirschmann,
2003). If a woman is operating within society where she risks
her culture, religion and/or customs if she challenges the
parameters she is faced with, the choice becomes one between
her community and (if operating under a system of inequali-
ty) her freedom. This is certainly a much graver choice.

This concern becomes much more distinct when we
highlight several arguments made by Eastern feminists about
the nature of Islam. Many Eastern feminists contend that cor-
rect interpretations of the QurÕan run contrary to traditional
or cultural practices that, they readily admit, favor inequality.

These feminists highlight Islamic texts that sanction equality
and contradict traditional practices that advocate otherwise.
Liela Ahmed asserts that it is politics that oppress Eastern
women, not Islam (Ahmed, 1992). Fatima Mernissi echoes
that contention and further asserts that Òpatriarchy runs con-
trary to the tenets of IslamÓ (Hirschmann, 2003). Through
Feminist interpretations of the QuÕran and the institution of
Ònew veilingÓ women may have redefined the veil and
Òturned its norms against itselfÓ however, the practice is still
one that was originally created and encoded into the society
by men. Therefore, the Òunderlying power structureÓ is
unchanged. Veiling is still a practice that, if not currently,
originallyrepresented womenÕs separation from the public
sphere, womenÕs responsibility to subdue menÕs sexual urges,
and their responsibility act as the ÒguardianÕs of identity and
cultureÓ (Hirschmann, 1997). The Ònew veilÓ may only serve
to reinforce the existing patriarchal parameters and ensure
that the choices within them remain limited (Hirschmann,
2003). Therefore, the Centrist perspective demands that
women from all cultural and religious backgrounds examine
the construction of choice and the parameters under which
those choices are made. This practice is central to identifying
where unfreedom is present within cultural and social norms. 

This leads to the second most important concern for
Centrists: that the Òact of choosing is necessary but not suffi-
cient for freedom. Women must also be able to formulate
choices, and this requires that they have meaningful power in
the construction of contextsÓ (Hirschmann, 2003). If the
parameter within which one makes choices is a cultural one,
which is almost invariably the case, women must be as
involved in the creation of those cultural parameters and tra-
ditions as men. This may seem a difficult task, largely because
traditions are often thought of as practices that have been in
place for centuries. However, it is important to note that cul-
tural traditions are Òvariable, they change and evolve in
response to changing circumstances.Ó This presents the possi-
bility for a Òredefinition of ÔcultureÕ that gives women a voice
equal to menÕs, and that gives consideration of womenÕs rights
an equal placeÓ (Hirschmann, 2003). 

If women have an equal hand in the construction of the
social contexts within which they must operate, at the very
least, their social roles will not be imposed upon them by
men. It is possible that they will initially accept traditions,
cultural practices or social roles that are oppressive, but they
will have the opportunityto reject them. Because cultural tra-
ditions are ever changing, there is the constant possibility of
transformation as women engage in an examination of their
social position and make determinations about where their
liberty is limited.  

As mentioned previously in this paper, the Centrist per-
spective does not simply develop a theory regarding veiling
practices; it provides a theoretical framework that, if applied,
can be a tool for the optimization of liberty.
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APPLICATION

An examination of the East/West veiling debate provides an
excellent example of how cross-cultural discussions of cultur-
al contexts provides a workable model for affecting change.
According to Hirschmann, ÒThrough cross-cultural commu-
nication that comes out of cultural specificity, but with a
political goal in sight of ending sexist oppression, feminists
may be able to offer insights and critiques from ÔoutsideÕ that
are not achievable from ÔwithinÕÓ (Hirschmann, 2003). As
noted earlier, it is often our positionality within a culture that
formulates our response to it. This is true of Western and
Eastern cultures alike. Eastern feminists can provide valuable
insight regarding the way social construction operates in our
own(Western) context, and can suggest modes of resistance,
precisely because they are not entrenched in it the way we
are. This holds true for all cross-cultural evaluations. If femi-
nist discussion can only occur inside of specific cultural con-
texts, as Guindi suggests, then we will only ever affect change
within the specific social and cultural parameters already set
in place (often by men, without the participation of women).
To think outside of these parameters is extremely difficult if
one has only ever existed within them. 

Admittedly, this raises issues about cultural sensitivity,
and Hirschmann is quick to acknowledge this. Because of the
history of imperialistic Western feminist responses to veiling,
ÒWestern feminists must recognize that their responsibility for
promoting fruitful dialogue is greater than their Eastern coun-
terparts, not only because the latter have already been forced
to attend to the West, but also because the West has done
much more damage to the East . . .Ó (Hirschmann, 2003). The
Centrist perspective does not ask simply for one cultural
group to allow the critical evaluation of the other, but that it
occur across all cultural groups. This includes an Eastern eval-
uation of Western practices Òthat Westerners may consider
benign or even liberatoryÓ (Hirschmann, 2003). However, it
is also critical that past injustices such as colonialism do not
lead Eastern women to reject Western critiques outright.
Susan Okin addresses this concern when she states that often,
Òwhatever the quality of the evidence presented or the
strength of the argument made, the mere suggestion, if made
by a First World feminist, that women and girls in cultures
other than our own are disadvantaged or oppressed by ele-
ments of their own cultures is regarded as offensive cultural
imperialismÓ (Okin, 1998). 

Ultimately, if feminists across cultures can overcome
concerns about cultural imperialism, and let down some of
their reactionary defenses regarding any cultural critiques,
there can result insightful, critical evaluations emerging from
positions outside cultural parameters. This is the ultimate
value in the Centrist response to veiling, for Òwithout a criti-
cal evaluation of what is oppressive or liberating in various
cultural practices and contexts, there can be no feminist
account of freedom, because the terms of cultural difference
are all too often defined by and in the interests of men who
have political powerÓ (Hirschmann, 2003).  

The Centrist response to veiling may be criticized for
posing more questions than answers, but this is precisely
where it surpasses Eastern and Western feminism as a more
appropriate response to the veiling debate. Eastern and
Western feminist discourses on veiling provide specific
responses regarding whether it is best for women to veil or
unveil, but they are incomplete and one-sided responses to
this issue. This is largely due to their unwillingness to have
any meaningful cross-cultural discussion regarding the prac-
tice. They are reluctant to examine the failures of their sim-
plistic arguments and therefore leave out key considerations.
For Centrists, the answer to this issue lies in the dialogue
Western and Eastern feminists have been unwilling to engage
in, a dialogue that would have proved much more productive
if used in the French case articulated above. Feminists must
not call for a concrete response to an issue that has rarely, if
ever, been anything more than a cross-cultural debate in
which neither side has been willing to concede any ground.
By using the strategy put forth by the Centrist perspective, the
first steps can be taken toward a cross-cultural ÒÔfeministÕ
account of freedom,Ó one that not only addresses veiling, but
endless issues within various cultural societies. 
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The Future of the Superfund:  Where is it
Headed and How Will it Get There?
Byron Prince

This paper is a critical analysis of the Environmental Protection AgencyÕs Superfund program, turned 25
last year.  This paper will provide a historical overview of the programÕs development in managing environ-
mental contamination.   It will also discuss the more recent problems the program finds itself addressing.  The
corporate taxes that helped finance the Superfund Trust Fund expired in 1995. Now the question is: does
the cleanup program still need $1.4 billion a year, or is it time to start cutting appropriations as the list of
sites are completed?  This paper will challenge the belief that current funding levels are sufficient to complete
the cleanup of the remaining contaminated sites that exist throughout the nation.  Specifically, five assump-
tions of those who argue for fewer appropriations will be thoroughly examined. 

INTRODUCTION

A fter twenty five years of cleaning up old mines, chem-
ical plants, landfills, rivers and other areas around the
country contaminated by toxic waste, the U.S.

Environmental Protection Agency (EPA), still has plenty
more work to do.  Existing contamination levels ensure that
the costs associated with the agencyÕs cleanup obligations will
not decline before 2010 at the very earliest, and then by only
a small amount (Stevens, 2004).  Even though the EPA has
successfully cleaned up over 1,400 contaminated sites under
the ubiquitous federal ÒSuperfundÓ law, new sites continue to
be discovered that are more expensive and extensive that
ever.  Due to the fact that the Superfund Trust Fund is empty
after the industrial tax expired in 1995, the central question
has become whether the cleanup program still needs appro-
priations of $1.4 billion a year, and if so, where is future fund-
ing going to come from? (Stevens, 2004).  Is the Superfund
program Òramping downÓ after two decades of toxic waste
cleanup?  This essay will contend that current funding levels
are sufficient to meet the tasks assigned to the Superfund.
Specifically, five assumptions of those who argue for fewer
appropriations will be thoroughly examined.

LOVE CANAL INITIATES A NATIONAL DEBATE

In 1976 President Jimmy Carter declared Love Canal, locat-
ed in New York, in a state of emergency.  The PresidentÕs
action provided federal funds to relocate a large portion of the
population from the Niagara Falls community, which was
built on top of former chemical landfill.  In the 1940s and
1950s this landfill was the repository for an enormous amount

of chemical waste. Over 21,000 tons of waste was dumped
into the landfill during a ten year period (EPA, 2004).  The
landfill was completely covered up by 1953.  In the 1960Õs and
into the 1970Õs, residents of the Love Canal area reported
odors and incidents of chemical residue in their basements
and lawns.  More than twenty years after the chemical land-
fill was covered, studies showed that chemicals had seeped up
through the water table, contaminating surrounding land,
sewers, creeks, and the Niagara River.  This evidence, along
with unusually high reported cases of miscarriages, birth
defects, respiratory ailments, and cancer rates were recorded
in the area.  For example, the Homeowners Association found
that 56% of the children born in the Love Canal area from
1974-1978 had a birth defect.  State investigations found high
levels of chemical contamination in the air and soil in the
immediate area around the Love Canal landfill (EPA, 2004).  

In declaring the Love Canal area a state of emergency, the
President provided federal funds to permanently relocate 250
families.  Later in 1979 another 300 families in the surrounding
area were relocated because of evidence showing the same
health problems from chemical exposure (EPA, 2004).  Love
Canal sparked a serious national concern for hazardous waste
contamination.  What the nation learned was that Love Canal
was not an isolated incident.  That same year of 1979, the EPA
concluded that there were thousands more inactive and uncon-
trolled waste and chemical spill sites in the U.S. that could pose
the same health threats as Love Canal (EPA).  As Senator John
Heinz (R-Pennsylvania) stated:  

People at Love Canal were driven from their homes. In
Pittston, P.A., people lived in fear of breathing cyanide gas.
In Youngsville, P.A., PCB contaminants have infiltrated the
soil about 100 yards from the townÕs water supply.  There are
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thousands of Love Canals, Pittstons and Youngsvilles all over
America (EPA, p.2). 

Even though the problem was severe by 1980, the country
had no real experience or means of dealing with the growing
chemical cancer.  Some years before, Congress had enacted a
number of laws to prevent hazardous waste contamination.
The laws served as stepping stones to move the federal agency
towards finding a long-term solution to prevent sites like Love
Canal.  The Resource Conservation and Recovery Act
(RCRA), was adopted to establish more restrictive standards
on hazardous waste, ensuring close management from cre-
ation to disposal (Lee).  Legislation like RCRA and The
Toxic Substance Control Act (TSCA) played a part in tack-
ling a small piece of the problem.  These Acts did not, how-
ever, address the problem of cleaning up existing contamina-
tion (Lee).  Senator Robert Stafford (R-Vermont) bluntly
stated the issue: 

If these hearings were to deal only with Love Canal or Toone,
Tennessee, we would be neglecting the radium sites in
Denver.  And if we were to deal with the Denver sites as well,
we would still be neglecting PCBs in the Hudson River and
PBBs in Michigan. If we restrict ourselves to just waste, we
will leave a large gap because in the chemical business one
manÕs meat is literally another manÕs poison.  Waste from one
company is feedstock to another. What we must explore is the
entirety of how and why toxics are entering the environment,
whether they are injuring people, and if so, how.  Then we
must decide whether there should be a scheme to com-
pensate victims, and if so, for what injuries (EPA, n.d., p.2).

THE SUPERFUND ACT

Senate and House committee hearings were held in the later
half of 1979 and into 1980 to address the magnitude of the sit-
uation the nation was facing, and to begin formulating a solu-
tion (Lee, 1993).  On September 19, 1980, the House passed
a bill proposing the creation of a ÒSuperfundÓ to focus mainly
on chemical emergencies.  The Senate proposed a similar bill
later that year that was revised and eventually enacted.  On
December 11, 1980, President Jimmy Carter signed the new
Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA), better known as Superfund
(Lee, 1993).  President Carter said it was Òa landmark in its
scope and in its impact on preserving the environmental qual-
ity of our country.Ó (EPA, 2004, p.5). 

Love Canal was the perfect example of what could hap-
pen if chemical waste was not carefully managed.  CERCLA
was designed to address much more than just the problems
faced at Love Canal.  The new Act was adopted to provide
comprehensive authority for the federal government to take
action in all situations involving contamination (Lee, 1993).
The EPA could now respond to any release or any real threat
of a release of a hazardous substance, pollutant, and or con-
taminant into the environment.  This gave the EPA the
authority to act on mere suspicion or risk of contamination,

such as corroding tanks or abandoned drums of any kind (Lee,
1993).  

In 1980 the focus of industry was upon the Superfund
Trust Fund Act, which was designed to provide the funds for
the EPAÕs cleanup efforts (Lee, 1993).  The Trust Fund col-
lected money from multiple taxes and court awards.  The fed-
eral assessment included taxes generated from crude oil,
petroleum products imported into the U.S., and specific
chemicals.  The rationale for this was to raise the bulk of the
funds for the new program from the set of companies most
likely to have generated the hazardous chemicals creating the
risks to human health and the environment in the first place.
Court awards came from the ÒpartiesÓ found responsible for
substance contamination, or individuals or companies that
had any participation or connection to the contamination
process (Lee).  The original act of 1980 authorized a trust fund
of $1.6 billion, while 1986 amendments to CERCLA
increased the fund amount to $8.5 billion (Lee).

The Superfund Trust Fund can be used to respond to
both emergencies and long-term cleanups of contaminated
areas or ÒsitesÓ.  Trust Funds can pay for actual cleanup costs,
as well as for the EPAÕs enforcement actions taken against
responsible parties (Loehr, 2004).  The Trust Fund was also
designed to pay for certain natural resource damages, reim-
bursements to local governments, and claims by private par-
ties  (EPA, 2004). In many cases the trust fund has provided
funds to enable the EPA to address a hazardous substance con-
tamination immediately, rather than having to wait for a
court to decide who was responsible for causing the damage.
Later, when the court has identified the responsible parties,
the EPA is repaid the cost of responding to the incident, and
the Trust Fund is reimbursed (EPA, 2004).  This provision was
one of the more drastic improvements that came with CER-
CLA.  Before its enactment, the law required that liability for
any contamination be determined before any action could be
taken (EPA, 2004).

THE SUPERFUND PROGRAM

An important distinction must be made about the creation of
Superfund.  Congress first passed the Superfund statute, but it
was left up to the EPA to create the Superfund program.  Due
to all the attention placed on sites like Love Canal and the
valley of drums in Bullitt County, Kentucky, quick and effec-
tive remedial action was expected from the EPA (Probst,
2003).  It was soon realized that scientifically complex sites
take an enormous amount of time, money, technology,
resources, and understanding to cleanup.  Quick clean up of
spills and short-term solutions were not enough.  The EPA
needed to carry out long-term remediation on contaminated
sites to ensure that they would stay clean indefinitely
(Probst).  

To be able to categorize the large list of sites that existed,
the EPA created the Hazard Ranking System(HRS) to deter-
mine which sites needed more immediate cleanup.  The HRS
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was the primary system for determining placement on the
National Priorities List(NPL).  The NPL identifies the sites
that are national priorities for receiving federal investigation
and long-term cleanup (Probst, 2003).

In order to create a program that would accomplish these
goals, a wide variety of resources were needed.  EPA needed
to construct a framework to be able to carry out the mandate
of Congress.  This task was difficult to accomplish for two rea-
sons: the lack of knowledge regarding the health effects of
chemicals; as well as technologies necessary to create a safe
system of waste disposal (Probst, 2003).  There was insuffi-
cient data collected on specific sites to know exactly what
needed to be done. Much time was spent on obtaining infor-
mation on waste migration to explain the history of certain
sites, and to be able to train personnel on how to carry out
cleanups (EPA, 2004).  

Over the last 24 years, the EPA has gradually acquired
the technology and skills to design an effective program to
protect the environment from the dangers of hazardous waste.
One recent example occurred in Utah. Located in Midvale,
130 acres of contaminated soil from old smelters was desig-
nated a Superfund site in 1991. Just recently the cleaned up
site was sold to a California-based developer to build a mixed-
use project containing residential houses and retail buildings.
The developer, Larry Wallenstien, expects the project Òto
become the flagship for the Superfund concept, which takes
land that otherwise wouldnÕt work and make it usableÓ
(McKitrick, 2006).   While the Midvale smelter site is just 1
of 14 designated sites in Utah,  it is a great example of the sig-
nificant environmental and economic problems the
Superfund continues to solve for local communities across the
country.

CROSSROADS FOR FUNDING

After two decades of cleanup efforts, the Superfund program
finds itself addressing new problems.  These problems are no
longer concerns of liability or cleanup standards.  The corpo-
rate taxes that helped finance the Trust Fund expired in 1995,
while Congress continues to appropriate the same amount of
money every year to keep the program running through gen-
eral revenues (Stevens, 2004).  Now, with the trust fund
empty, the question is: does the cleanup program still need
$1.4 billion a year, or is it time to start cutting the budget as
the list of sites is completed?  Will the depleted Trust Fund
leave the program crippled from a lack of funding?  One thing
is for sure, there is no evidence from this administration or
Congress suggesting that the corporate taxes will be reinstat-
ed, or that funding will increase by some other means. 

The question arises whether reinstating the chemical
feedstock taxes is necessary.  The answer is not a simple yes or
no.  If Congress continues to give an adequate amount of
money to the EPA to successfully implement the Superfund
program, then as far as the EPA is concerned, the taxes donÕt

matter.  But the Trust Fund revenues seemed to act as a type
of insurance for the EPA.  Congress never funded the program
directly through Trust Fund dollars.  The Trust Fund money
accounted for a large portion of what was appropriated annu-
ally to run the program.  But the fact that there was money in
the Trust Fund meant that Congress was likely to give EPA
the money it needed, or at least maintain traditional funding
levels.  Those taxes were collected for the sole purpose of
funding the Superfund program.  The fact that the Trust Fund
is depleted creates an uncertainty regarding the future of the
program (Dietz, 2004).  

While there are many questions to be answered regarding
the future of the Superfund, it is certain that there will be a
need for a federal cleanup program for years to come.  The
idea that the nation is coming close to finishing the process of
cleaning up all contaminated sites is not valid.  New sites are
continually being discovered and added to the NPL (Loehr,
2004).  Almost 80 percent of all sites were added to the NPL
in the first 10 years, between 1980 and 1990.  In the 15 years
since then, EPA has listed an average of 22 sites a year. Since
the first round of sites was listed in 1983, 1,547 sites have
been added to the NPLÓ (Probst, 2005, p. 20).

Many of these sites will be more expensive and techni-
cally complicated than past completed sites.  This is due to
the fact that cleanup with many of the more complex and
costly identified sites did not commence until recently.  Clean
up actions taken by industry and state Superfund Programs
seldom address NPL-status sites because of their lack of funds
and adequate programs.  Only the federal government has the
financial capability and resources to successfully clean up the
most complex and costly jobs (Loehr, 2004).  

Randy Dietz, (2004) the Superfund Program Liaison
Manager at the EPA states that there are two distinct points
of view to evaluate the value of the Superfund and to deter-
mine its future.  Both positions have credible but contradict-
ing evidence to support their opinions.  One position, taken
by many environmentalists and EPA personnel, embraces the
idea that the Superfund is still growing and evolving to meet
the needs of new sites added to the NPL every year.
Supporters argue that the program is needed now more than
ever because there is a large list of remaining sites that are not
close to cleanup completion.  The other position, commonly
held by conservative congressional Republicans, believes that
the EPA is currently completing and adding to the NPL half
the number sites as in years past.  This statistic suggests that
the Superfund program has completed the majority of the
work it set out to do.  This position suggests that as the Trust
Fund becomes depleted, the program should reevaluate its
effectiveness (Dietz, 2004).  Is it time to ramp down and place
the focus elsewhere?  Could the $1.4 billion appropriated be
better spent?  These opposing views raise five assumptions
worth examining. 
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ASSUMPTIONS ABOUT SUPERFUND

THE NPL SITES HAVE ALL BEEN CLEANED UP

The first assumption often made in evaluating SuperfundÕs
future is that there is little work left to be done at those sites
already on the NPL.  Data from 2006 in Table 1 shows 1,238
sites on the NPL, with 62 proposed sites.  

Since SuperfundÕs inception 309 sites have been deleted.  In
the ÒMilestoneÓ section of the table 1,014 sites are listed as
either Partial Deletions (44) or Construction Completion (970).
For Utah the comparable figures are (4) proposed sites, (14)
listed on the NPL, and (4) deleted, (EPA, 2006).  Yet these
statistics are very misleading, given the EPAÕs definition of
terms.  For example, in the Federal Register, the first defini-
tion for the term ÒConstruction CompletionÓ is that Òany
necessary physical construction is complete, whether or not
final clean up levels or other requirements have been
achievedÓ (Federal Register, 2005).  In theory then, a fence
built around a contaminated site could qualify as a
ÒConstruction CompletionÓ.  Moreover, in 2002 the total
number of ÒConstruction CompletionsÓ with all remedies was
47, a small percentage of the yearly ÒmilestoneÓ total
(Stevens, 2004).  Further, this small number suggests that the
pace at which sites are being taken off the NPL has slowed
down, given that the average in previous years was 87.  In
regard to cost, in 2000 with 1,245, the remaining cost of
actions to be paid for was between $4 and $5.1 billion over 10
years (Stevens).  Cleanup usually takes more than a decade;
some sites take several decades to complete the process.  Yet
the presidentÕs budget continues to provide fewer funds, sug-
gesting the completions will continue to decline.        

EPAÕS ONLY FINANCIAL OBLIGATION IS TO NPL SITES

A second assumption arises from using the NPL as an indica-
tor of the programÕs obligations.  Looking at EPA funded
actions at sites that are already on the NPL is only one piece
of the total cost of the program.  

If you add up all EPA funded actions for NPL listed sites,
EPAÕs short term removal program, site enforcement activities
needed to get responsible parties to pay the majority of
cleanup costs, and the cost of the day-to-day administration
and management of the superfund program- and then add in
the cost of new NPL sites- our best estimate is that total annu-
al costs in the years from FY 2000 through FY 2009 will range
between $1.5- $1.9 billion, which totals to $14 billionover
the same 10-year period (Stavins, 2003, p. 33).

Unless there is a major change made to the pace of site
completion, or to the number of new sites added to the NPL,
the cost of the Superfund program will not be Òramping
downÓ in the near future.

ALL NPL SITES HAVE BEEN IDENTIFIED

A third assumption made is that, after more than twenty
years, there are few unidentified sites remaining. This assump-
tion comes from the idea that all the really ÒbadÓ sites must
have been found by now and that new ones are not being cre-
ated because of SuperfundÕs strict regulation on responsible
parties and requirements for the correct management of haz-
ardous waste (EPA, 2004).  This is an understandable assump-
tion when looking at all the effort expended in enforcing the
strict environmental laws passed by Congress over the years,
such as CERCLA and RCRA (Lee, 1993).  In fact ÒoldÓ sites
needing cleanup attention continue to be identified.  In spite
of the stringent regulation that comes from newer preventa-
tive environmental programs, recent studies have found that
several sites that were added to the NPL between 1999 and
2001 appear to have been contaminated before the enact-
ment of CERCLA (Probst, 2003).

As to new sites still be created, Scorpio Recycling in
Puerto Rico is an example. In 1991, EPA found that the com-
pany was illegally discharging acids into a sinkhole area. The
contamination is one-third of a mile from 21 wells that pro-
vide drinking water to approximately 75,000 people. Like
Anniston, Scorpio Recycling is probably not an isolated case
(Probst, 2003, p. 38).

STATE PROGRAMS WILL SUPPLANT SUPERFUND

A fourth assumption suggests that the number of sites added
to the NPL should decline in the near future because of the
increased number of states that have their own ÒminiÓ
Superfund programs.  If state programs can now take over the
responsibility of cleaning up their own contaminated sites,
there is no reason why they should be put on the NPL
(Stavins, 2003).  This assumption is not valid; the reality of
the situation is much more complex.  It is true that the major-
ity of states now have their own cleanup programs. Some
states such as California, New Jersey, New York, have devel-
oped mature programs with adequate funding (Stavins, 2003).
The number of sites that are addressed by state-operated pro-
grams is much larger than the number of sites on the NPL.
But the majority of state cleanups parallel EPA short-term
removal actions.  In these situations the major hazards are

TABLE 1. FEBRUARY 2006 SUPERFUND
NPL SITE TOTALS

Source: the EPA website: www.epa.gov/superfund/sites/query/queryhtm/npltotal.htm 
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taken away but there is little or no long-term remediation.
More importantly, a very small number of these programs
have the financial resources to carry out cleanups the size of
even an inexpensive NPL cleanup.  The average cost to com-
plete a NPL cleanup is about $22 million.  Even the top fund-
ed state programs could not afford a site of this size.  Any site
that needs more than $1 to $2 million of public money will
probably be out of the reach of state programs (Stavins,
2003).  For those states that do not have well-developed pro-
grams, getting a relatively inexpensive site on the NPL may
be the only option available for cleanup, let alone a site that
would cost in the hundreds of millions.  Except when respon-
sible parties can be identified to pay the costs, only the feder-
al government has the financial resources to carry out a
cleanup of that size.  

Stavins (2003) explains that in many cases a site is put
on the NPL after a state agencyÕs lengthy and unsuccessful
attempts to get the responsible parties at the site to do the
clean up.  At that point the EPA is brought in to act as an
enforcer to try to get the responsible parties to pay.  If that
does not happen, then the site will usually be remediated by
using money from the Federal Trust Fund.  This is an option
that will not exist if the appropriations from Congress are
reduced dramatically.   

OTHER FEDERAL PROGRAMS WILL ADDRESS SUPERFUND

SITES- RCRA AND MEGA-SITES

In the last few years, EPA has added an average of 35 non-fed-
eral sites to the NPL a year (Stevens, 2004).  This might seem
small compared to the number of existing sites but in an inter-
view, Randy Dietz (2004), an EPA Superfund Program
Liaison, explained that more of the newly found sites put on
the NPL are sites with massive cleanup costs. These sites are
categorized as any with an expected total clean up cost of $50
million or more, known as Òmega-sitesÓ.  These mega-sites
pose new and complex problems.  In most cases a site this size
not only requires millions of dollars to remediate,  but the
process takes years to complete, sometimes up to two to four
decades, regardless the amount of money available (Loehr,
2004).  Another problem is that when Superfund began, it
focused on completing all the less expensive and more basic
sites. Now after 24 years, a large majority of the complex and
very expensive sites are left to be slowly cleaned up.  It would
be financially impossible for the EPA to list more than a few
of these mega sites on the NPL at a time.  Fewer sites are being
completed annually for these reasons.  

An article published in Resources for the Future(Probst,
2004), describes two types of problematic mega-sites.  The
first type contains contaminated sediments and other con-
tamination created by mining operations.  The Hudson River
Polychlorinated Biphenyls(PCB) site is a perfect example.
PCBs are mixtures of man-made chemicals with similar
chemical structures (EPA, 2004).  The remediation costs asso-
ciated with such a site are estimated in the hundreds of mil-

lions of dollars.  Even the determination of a cleanup method
for a site like the Hudson River can be highly controversial.
Overseeing cleanup paid for by responsible parties at a mega-
site is in itself a costly endeavor. Contaminated sediment and
mining sites tend to cover large areas and are enormously
expensive to cleanup.  At mining sites on the NPL, EPA
experience indicates that responsible parties usually go bank-
rupt or fail to cooperate with the government.  As a result of
many delinquent mining businesses, mining sites are much
more likely to be paid for with public funds than other sites.
From 1992 through 2000, responsible parties paid for 70 % of
cleanups at non-federal NPL sites.  For mining sites this pro-
portion was reversed, with EPA paying the bill for over 60 %
of cleanup actions, and responsible parties paying for only 40
% (Probst, 2004).  

THE CRITICSÕ ARGUMENTS

Critics of the Superfund have dissimilar opinions concerning
the future of the program.  More than anything they differ on
what is causing the debate over SuperfundÕs future.  Grant
Cope (2003), a Staff Attorney at the U.S. Public Interest
Research Group (PIRG), in Washington, D.C. gives credit to
the EPA for pushing the Òpolluter paysÓ program in the late
80s and early 90s, and for successfully completing remediation
of 1,400 sites.  However, he now criticizes the Bush adminis-
tration for slowing down the pace of cleanups by 50 % and
weakening the polluter pays principle.  He cites statistics that
annual site completion averages have dropped from 87
cleanups in the 1990s to 47 cleanups in the last few years.
Cope puts the blame for the dwindling numbers on the cur-
rent administration:

The Bush administration attempts to shift the blame for this
slowdown by saying that the program is now cleaning up more
difficult sites.  This is implausible for three reasons.  First, in
2000, EPA estimated that it would clean up 85 sites per year
through 2002, based on timely information about the types of
sites in the program.  Second, the Resources for the Future
report concluded that the vast majority of sites that EPA will
clean up in the future would be similar to sites that the agency
has years of experience remediating.  Third, recent data on
the dwindling amount of money in the program provides a far
more plausible explanation (Cope, 2003, p. 38).

Cope explains how Congress commissioned Resources for the
Future (RFF) to write a report outlining the future financial
needs of the program.  He accuses the administration of
under-funding the program by $1-1.4 billion, compared to the
estimate of needed funding given by the RFF for 2001 to
2003.

Cope strongly urges the Bush administration to replenish
the Superfund Trust Fund, stating that it allows the program
to clean up sites when there are no viable parties, or when
polluters refuse to take responsibility.  He feels that the only
way to rebuild the Trust Fund is to reauthorize the Superfund
taxes.  The taxes expired in 1995 and he blames the Bush
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administration for refusing reauthorization until the
Superfund is ÒreformedÓ.  He strongly disputes the adminis-
trationÕs rationale, as the program has undergone more than
30 targeted reforms in the previous seven years (Cope, 2003).  

THE FUTURE OF SUPERFUND

A central purpose of this essay has been to demonstrate there
will be a need for a federal Superfund program for many gen-
erations to come.  If the program is needed, annual appropri-
ations will be required from Congress.  Large, costly, and com-
plex sites will continue to be found.  These sites will have to
be cleaned up eventually, and only the federal government
could possibly provide the financial resources to do so.  Seven
new sites were added to the NPL in September 2005, several
are large sites where the EPA expects to carry the financial
burden of the cleanups (EPA, 2004).  

When Superfund was first enacted, most experts thought
EPA would learn to clean up sites quickly and that would be
the extent of the agencyÕs mandate.  Unfortunately, this has
not proven to be the case.  At many sites groundwater is con-
taminated and other contamination remains even after the
agency declares the cleanup complete.  To guarantee long-
term protection requires years, and even decades, of cleanup
operations, and monitoring levels of contamination at the
location (Loehr, 2004).  Making sure these actions take place
should be a federal responsibility for all NPL sites.  

The program will continue to need annual appropria-
tions from Congress.  The chemical feedstock taxes should be
reinstated to ensure the funding necessary to continue clean-
ing up contaminated sites.  The current administration has
made no effort to implement new policy to begin generating
revenues for the depleted Trust Fund.  Instead, the Federal
Government is now financing the program with tax dollars,
something that has never happened in the history of the
Superfund.  How long the program will continue in this state
before Congress slowly cuts funding from the Superfund budg-
et is unknown. 

Hundreds of contaminated sites have been remediated,
but there is not enough money to complete all work on the
sites already designated, never mind the new ones that are
still being added to the NPL.  The Superfund has not been a
controversial issue in the public eye for years, but that could
all change if the funding shortfalls continue at some of the
more high profile cleanup sites.  This would take the program
right back to its origins.  After all, neglecting hazardous waste
sites is how Superfund got started. 
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Making Others Conditions Our Own:
Faith-Based Initiatives and Other Mediating
Structures as Public Policy
Scott R. Rasmussen

This paper will briefly examine efforts by the state to address social welfare problems and will subsequently
argue that mediating structures, specifically faith-based organizations, do a better job of addressing these
problems by creating and sustaining social capital, and therefore ought to be encouraged and employed as
public policy.  Specifically the Peter Berger and Richard Neuhaus article, To Empower People: The Role of
Mediating Structures in Public Policy, has provided a valuable framework for much of this analysis. 

INTRODUCTION

John Winthrop, the first governor of the Massachusetts Bay
Colony, famed for calling America Òa city on a hill,Ó
expressed another vision for the new found continent.

Winthrop said ÒWe must delight in each other, make others
conditions our own, rejoyce together, mourn together, labor
and suffer together, always having before our eyes our commu-
nity as members of a bodyÓ (Bellah, Madson, Sullivan,
Swindler & Tipton, 1996).  Winthrop envisioned a communi-
ty of cooperation where neighbor cared for neighbor and all
were yoked with the responsibility of addressing such social ills
as poverty.  This essay will argue that this vision of community
should be encouraged, but not administered, by the state.  We
should look to private means to address the rampant unem-
ployment, homelessness, illiteracy and other social health prob-
lems that plague our society.  These private means include
mediating structures, like neighborhoods and churches.

This paper will briefly examine efforts by the state to
address social problems and subsequently argue that mediat-
ing structures, specifically faith-based organizations, do a bet-
ter job of addressing these problems by creating and sustain-
ing social capital, and therefore ought to be encouraged and
employed as public policy. 

THE WELFARE STATE

AmericaÕs short history offers an amazing breadth of imple-
mentations, attempted and otherwise, of WinthropÕs vision.
The 20th century in particular saw two major efforts by the
United States government to address social problems.  The
New Deal, passed in response to the Great Depression, saw an
explosion in the federal governmentÕs role in society.
Historian and former FDR speechwriter Samuel Beer said that

the New Deal created Òamong Americans the expectation
that the federal government could and should deal with the
great economic questions . . .Ó (Joyce & Schambra, 1996, p.
19). That expectation increased about 30 years later when
President Johnson launched his Òwar on povertyÓ and intro-
duced the widely criticized Great Society.  Authors Michael
Joyce and William Schambra, with tongue in cheek, wrote
that the Great Society came the closest to the progressive
ideal: Òpublic policy securely in the hands of an elite cadre of
professionals, dispensing programs through vast, gleaming,
rational bureaucracies . . .Ó (1996, p. 20).  Whether for good
or for ill, the New Deal and Great Society created programs,
bureaucracies, and regulations that were all focused on
improving the social standing of Americans.  WinthropÕs
vision of making othersÕ plights our own was channeled
through at least one, if not several, government agencies and
programs.  Power and responsibility to address social ills were
transferred to the federal government, creating what many
consider the American welfare state.  

This top-down approach to social problems left (and still
leaves) many with a bad taste in their mouth.  Rather than
receiving warming face-to-face interaction, those seeking
help are forced to deal with faceless agencies and unwieldy
regulations, and often complain about the speed and quality
of service.  Many see the welfare state as a government attack
Òagainst the traditional prerogatives of locality and neighbor-
hood to define and preserve their own ways of lifeÓ (Joyce &
Schambra, 1996, p. 22).  It is an attack on social capital.

Social capital, as defined by author Robert Putnam (2000),
refers Òto connections among individuals Ð social networks
and the norms of reciprocity and trustworthiness that arise
from themÓ (p.19).  Social capital gives value and meaning to
living and participating in oneÕs community.  It gives value to
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our democracy; and its absence threatens to tear at our foun-
dation.  Members of a society that lacks social networks, trust,
and cooperation do not seek to make othersÕ conditions their
own.  A society that lacks social capital certainly does not
labor and suffer together.  Indeed, social capital is the mod-
ern-day expression of WinthropÕs vision.  It emphasizes Òa
wide variety of quite specific benefits that flow from the trust,
reciprocity, information, and cooperation associated with
social networksÓ (Putnam, ÒSocial CapitalÓ n.d.). 

The creation of social capital is encouraged by a bottom-
up approach.  Thus, while a welfare state leaves people feel-
ing disconnected and disempowered, local trust, cooperation,
and participation in social networks empowers people.  The
welfare state clogs up connections between individuals.
Instead, individuals create connections with government
agencies.  This awkward relationship with the government
does little to build social networks and trustworthiness.  Joyce
and Schambra noted that many remarked on the awkward-
ness of this relationship, including Senator Robert Kennedy.
They reported that ÒHe argued in To Seek a Newer World that
the nationÕs slums could be transformed only through Ônew
community institutions that local residents control, and
through which they can express their wishesÕÓ (1996, p. 21).
Such institutions would encourage face to face interaction
and create social networks and trustworthiness; in short, they
create social capital.  Joyce and Schambra, again quoting
Senator Kennedy, pointed out that this objective had become
Òincreasingly difficult in the face of the giant organizations
and massive bureaucracies of the ageÓ (p.21).  

WinthropÕs vision of community concern and coopera-
tion did not die.  Discussion continued around the ineffec-
tiveness of the welfare state and its attack on social capital.
Some, including Richard John Neuhaus and Peter Berger,
offered up viable alternatives to the cumbersome welfare
state.  In 1976, they published an article entitled: To Empower
People: The Role of Mediating Structures in Public Policy.  The
article was reprinted in a 1996 book of essays about mediating
structures.  In the article they defined mediating structures as
Òthose institutions standing between the individual in his pri-
vate life and the large institutions of public lifeÓ (p. 158).
These institutions - like neighborhood and church, may be
manifestations of Senator KennedyÕs Òcommunity institu-
tionsÓ that he deemed most appropriate to combat social ills.  

How and what do these structures/institutions Ômediate?Õ
Neuhaus and Berger explained that life is divided into two
spheres: public and private.  Public life, or society, is ruled by
megastructures or Òlarge economic conglomerates of capitalist
enterprise, big labor, and the growing bureaucracies that
administer wide sectors of the societyÓ (p. 158).  Private life is
controlled by the individual with relatively little institutional
support.  We spend our life constantly roving between the two
spheres.  The authors wrote that there is a double crisis
between these two spheres.  First,  ÒMeaning, fulfillment, and
personal identity are to be realized in the private sphere . . . in

private life the individual is left very much to his own devices,
and this is uncertain and anxiousÓ (Neuhaus & Berger, p.
159).  The second crisis comes in balancing between the two
spheres.  ÒIt is a political crisis because the megastructures
(notably the state) come to be devoid of personal meaning
and are therefore viewed as unreal or even malignantÓ
(Neuhaus & Berger, p. 159).  Individuals who use mediating
structures are more successful in this balancing act.  ÒSuch
institutions have a private face, giving private life a measure
of stability, and they have a public face, transferring meaning
and value to the megastructuresÓ (Neuhaus & Berger, p. 159).
This stability and value are provided by social capital, through
the trust and cooperation of citizens on a local level, rather
than faceless government agencies.  

CONCERNS ABOUT MEDIATING STRUCTURES

To many this sounds like the normal, anti-government rheto-
ric we have come to expect from the Right.  In their book Free
Spaces, Sara Evans and Harry Boyte (1986) quote Johm
Neuhaus and Peter Berger who said ÒWithout mediating
structures, the political order is [unsettled] by being deprived
of the moral foundation upon which it restsÓ (p.186).  This
view sees social change as a deficiency or lack of community.
Evans and Boyte argued that such a defensive stance Òpro-
duces a political and social vision which contributes to the
erosion of the very community institutions neoconservatives
purport to supportÓ (p.186).  Mediating structures are thus
very narrow, and do little to create bridging or inclusive social
capital.  Rather, structures like families, neighborhoods, and
churches more often create bonding, or exclusive social capital.
By nature these structures are exclusive, requiring those who
wish to enter and or be accepted to adapt to certain norms
and morals.  Evans and Boyte fear that this exclusion erodes
and tears at the fabric of society and our democracy.

Evans and Boyte also pointed out that the mediating
structures theory provides no ideas for Òcollective action to
regain control over massive economic dislocations . . . nor any
notion of how different communities might join together to
pursue a common goodÓ (Evans & Boyte, 1986, p.186).
Mediating structures are often smaller scale local entities not
capable of addressing massive economic dislocations.  The
authors summed up their criticism by saying ÒConservatives
[believe] in defending voluntary, autonomous groups against
the force of the modern stateÓ (Evans & Boyte, p. 187).
Mediating structures are in a battle against government or
simply put Òthe problemÓ (Evans & Boyte, p.186).  This strug-
gle between the two ends up leaving our democracy weak and
fragile. 

Are these valid concerns?  Can relying on mediating
structures to address social ills and foster community be so
dangerous?  Do mediating structures help or hurt efforts to
create and sustain community?  Do they help create social
capital, the indispensable adhesive that holds our democracy
together?  The answers to these questions are complex, but to
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their credit, Neuhaus and Berger readily admit that there is no
panacea to social problems; they do not even suggest that the
welfare state should be totally abolished.  They simply see
mediating structures as Òalternative mechanisms . . . to pro-
vide welfare-state servicesÓ (Neuhaus & Berger, 1996, p. 158).
Neuhaus and Berger do not, as their critics do, frame the issue
as mediating structures versus the state but rather mediating
structures and the state versus social problems.  

CREATING SOCIAL CAPITAL

How do mediating structures create social capital?  Authors
Richard Couto and Catherine Gunthrie (1999) identify three
ingredients for mediating structures to create social capital.
For starters, mediating structures, by nature, improve social
interaction.  Families, neighborhoods, churches and volun-
tary organizations often bring people together in Òa commu-
nity greater than the accident of space and timeÓ (p. 209).
These communities provide a forum where individuals can
connect and plant seeds that will blossom into trust and
enduring social networks.  

The struggle to maintain their traditions, values, and
roots can bring citizens together to form mediating structures,
just like the Brumley Gap (Virginia) Concerned Citizens that
Òdeveloped new forms of support and trust during its five-year-
long, successful effort to block a hydroelectrical project that
would have flooded its communityÓ (Couto & Guthrie, 1999,
p.72).  The fight against the powers that fostered a certain
trust and faith among the citizens that caused one citizen,
Mike Wise, to say ÒIf I need a piece of equipment, I know I
can get it from a neighbor.  If I need a helping hand to move
something, here I know I can get it.  If we had to move to the
city, IÕm afraid weÕll lose these thingsÓ (Couto & Guthrie, p.
89).  Mediating structures bring people together who other-
wise may never have met, let alone built lasting social net-
works.  

The ability of mediating structures to sustain these social
networks is the second important ingredient.  They do this by
keeping community members involved.  Whether through
membership meetings, outreach programs or emphasizing
member relationships, mediating structures act as social
entrepreneurs that bridge the primary and secondary members
of a community (Couto & Guthrie, 1999, p. 219).  

These members must catch the vision of the community
or mediating structure.  This third ingredient is essential to
the vitality of a structure.  Having a defined purpose to rally
around keeps people coming back, focuses their work, and
often provides some sort of mechanism to measure success.
Couto and Guthrie cited the example of the Safe-Space shel-
ter, created to provide haven Òfor women and children threat-
ened with physical harmÓ (Couto & Guthrie, 1999, p. 221).
In short mediating structures provide and sustain a forum
where people can gather together, form bonds, and take
action against a common problem.  This is an example of
social capital.

FAITH BASED INITIATIVES

To more easily examine the possibilities of social capital and
mediating structures I chose to focus on one structure Ð the
church.  Religious institutions are Òsingularly important to the
way people order their lives and values at the most local and
concrete levels of existence.  Thus they are crucial to under-
standing . . . other mediating structures of empowermentÓ
(Neuhaus & Berger, 1996, p. 185).  The authors note that due
to its vital nature, religion should be at the forefront of any
social policy decisions.  

However, any attempt to include religion has been dis-
torted by the fact that ÒThe view that the public sphere is syn-
onymous with the government or the formal polity of the
society has been especially effective in excluding religion
from considerations of public policyÓ  Neuhaus & Berger,
1996, p. 185).  The passage of the Welfare Reform Act in
1996 saw a change in this exclusionary attitude.  Portions of
this act, often referred to as Ôcharitable choice,Õ eased restric-
tions and the processes by which faith-based organizations
could apply for and receive social-service grants (Eastland,
2001).  In 2001, President George W. Bush expanded the
scope of charitable choice.  In one of his first acts as President,
he created the White House Office of Faith-Based and
Community Initiatives.  In the executive order creating the
FBCI President Bush said ÒFaith-based and other community
organizations are indispensable in meeting the needs of poor
Americans and distressed neighborhoodsÓ (Exec. Order No.
13199, C.F.R. 8499, 2001). 

Attempts have been made to make a case for and against
this faith based initiative by examining solely whether or not
such organizations are as effective as secular or government
organizations in fulfilling their social mission.  This is difficult
to measure due to the Ògeneral dearth of attention to the Ôfaith
factorÕ in academic researchÓ (Sherman, 2003, p. 21).  The
difficulty is magnified when considering that the two types of
organizations may focus on different clientele, as well as
administer their programs in significantly different ways.
Despite these difficulties considering both empirical and
anecdotal evidence are essential in assessing assertions that
faith-based organizations are effective in delivering social
services.

EMPIRICAL EXAMINATION

In measuring the effectiveness of faith-based versus secular
organizations social scientists have often examined the per-
ceptions of social service recipients.  One such study asked
recipients to grade assistance received through service organ-
izations ÒÔin terms of its effectiveness in meeting your needÕÓ
(Wuthnow, 2004, p. 207).  Four types of service organizations
were considered: Public Welfare Department, Secular Non-
profit Organization, Faith-Based Organization, and Local
Congregation.  Participants in the survey graded their experi-
ence on a typical A, B, C, D, F scale.  The congregation
received the highest grades; 70% of the respondents gave the
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congregation an A grade and 22% gave it a B.  The G.P.A. of
the congregation was 3.59 (roughly in the A- range) com-
pared to 3.13 for the faith based organization and 3.10 for the
secular non-profit.  These numbers represent a B+ grade.  The
percentage of recipients grading the faith-based organization
and secular non profit with an A grade were very similar, 44%
and 38% respectively.  Wuthnow pointed out ÒAs for faith-
based organizations there is little evidence that they are per-
ceived as being more effectivethan secular nonprofits . . . there
is [also] no evidence that clients perceive faith-based organi-
zations to be any less effectivethan secular nonprofitsÓ
(Wuthnow, p. 208, emphasis in the original).  All three medi-
ating structures scored significantly higher than the public
welfare department, which came in with a 2.47 G.P.A.
(approximately a C+ grade).  

Clearly mediating structures, specifically those that are
faith-based, scored higher in perceived effectiveness.
Wuthnow suggested several explanations for the differences.
One was the distance between the recipientsÕ home and the
chosen service organization.  For example, he reported that
the average distance between home and the public welfare
department was 4.3 miles, compared to an average distance of
1.2 miles for the faith-based organization, and less than one
mile for the congregation (Wuthnow, 2004, p. 209).  He also
suggested Òthat it is probably their ability to forge encompass-
ing whole-person, personally transforming relationships with
clients that accounts for any success they haveÓ (Wuthnow,
p. 159).  The Òwhole-personÓ concept relates directly to the
creation of social capital and will be further scrutinized in the
next section.

In 2002 the Center for Research on Religion and Urban
Civil Society at the University of Pennsylvania published a
report entitled ÒObjective Hope: Assessing the Effectiveness of
Faith-Based Organizations: A Review of the Literature.Ó  The
report centered on a study of the results of 25 studies that had
examined the effectiveness of faith-based organizations.  The
authors reported that 11 of the 25 studies were multivariate,
and that in all but one of these 11 Òthe faith-based program or
initiative under study was found to be significantly more
effectiveÓ (Johnson, Tompkins, & Webb, 2002 p. 19).

One of these studies examined the effect of religious pro-
grams on recidivismin groups of inmates from prisons in New
York State (Johnson, Larson, & Pitts, 1997).  Recidivism is
defined as ÒA tendency to lapse into a previous condition or
pattern of behavior; especially, a falling back or relapse into
prior criminal habitsÓ (Dictionary, n.d.).  

The study examined a report that had been commis-
sioned in 1991 by the Prison Fellowship Ministries (PFM).
PFM is a non-profit volunteer ministry that uses Bible study
and other religious based activities to help prisoners.  The
study reexamined the reportÕs data to determine whether the
PFM programs affected inmate behavior (Johnson, et al.,
1997).  The study reported that Òafter controlling for level of
involvement in Prison Fellowship sponsored programs,
inmates who were most active in Bible studies were signifi-

cantly less likely to be rearrested during the one-year follow-
up period . . . there was a statistically significant parallel
between increases in program participation and reductions in
the level of recidivism among former inmates.Ó (Johnson, et
al., 2002, p.19).

The findings of one more study are relevant here.  A
2001 article published in the Journal of City and State, exam-
ined the work of faith-based organizations in two Michigan
counties.  In Ottawa County the organizations included Good
Samaritan Ministries (GSM) and in Kent County the Grand
Rapids Area Center for Ecumenism (GRACE) (Soonhee,
2001, p. 3).  The state contracted out job mentoring programs
to these two organizations.

Through face-to-face and phone interviews with project
coordinators, as well as participatory observation the author
found that there were several advantages to this arrangement.
First among them was the ability of the faith-based organiza-
tions to provide services not otherwise provided by
MichiganÕs Family Independence Agency (FIA) (Soonhee,
2001, p. 41).  The second finding is most intriguing.  There
was a Òhigher quality of service through faith-based organiza-
tionsÕ experiences in mentoring programsÓ (Soonhee, p. 41).
The author attributed this higher quality to the same Òwhole-
personÓ treatment described above.  ÒThis study found that
GSM and GRACE emphasized the overall quality of clientsÕ
life as criteria for the success of mentoring program, in addi-
tion to the clientÕs ability to retain employmentÓ (Soohnee, p.
41).  

These studies demonstrate a trend identified in the
Objective Hopereport, as well as other empirical findings.  The
findings strengthen claims that faith-based organizations are
effective in delivering social services.  Of particular interest in
the findings is the reference to the Òwhole-personÓ treatment.
As was mentioned above this treatment relates to the cre-
ation of social capital.  A review of anecdotal evidence
demonstrates that social capital is crucial to this empirical
success of faith-based organizations.      

FAITH -BASED ORGANIZATIONS AND SOCIAL CAPITAL

Professor William Lockhart (2005) compared secular and
faith-based organizations Òseeking to determine what social
ties these programs developed and what norms of relationship
were taught and observedÓ (p. 49).  What he discovered was
a sharp contrast in the focus or vision of the organizations.
For example, in their mission statement faith-based organiza-
tions explicitly claimed a desire to Òbuild relationships and a
sense of community (i.e. social capital)Ó (Lockhart, p. 50).
The secular non-profit organizations articulated a more task
oriented approach.

It is tempting to apply the old clichŽ about actions speak-
ing louder than words; in other words results, and not vision,
are what counts.  However do not underestimate the impor-
tance of vision.  Remember, according to Couto, a common
vision is essential to not only building social capital but hav-
ing it endure.  A lack of vision among service providers may
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lead to the impersonality that so many complain about plagu-
ing the institutions of the welfare state.  By explicitly stating
their belief in relationship and community, building faith-
based organizations engender a forum of trust, which is one of
four characteristics that welfare recipients revealed to Amy
Sherman as important to the success of faith-based organiza-
tions.  She reported that Òclients engaged more thoroughly
with the helpers they found at the faith-based organization,
because they trusted those helpers more than they did staff at
government agenciesÓ (2003, p. 22).  The other characteris-
tics included: accessibility, or the fact that help was available
Ò24-7-365Ó; individuality Ð faith-based organizations did not
treat them like a number Ñ and flexibility; Òthey felt that
their individual problems had been examined and that a per-
sonalized action plan had been constructed.Ó  Each of these
four characteristics stems from having a vision, rather than a
list of tasks, to perform.

Sherman (2003), pointed out that 

ÒAll these may be statements that make social science
researchers a bit uncomfortable, but these are the very things
reported by many successful clients themselves.  Clearly, for
many participants in religiously affiliated initiatives, the pro-
gram worked because it brought them into a faith that 
decisively changed their lifestyle for the betterÓ (p.22).

What motivates and inspires the volunteers and clients clear-
ly goes a long way in producing results, even though they may
not be easily measurable by scientific means.  

Key to any discussion about social capital is to distinguish
between bridging and bonding social capital.  As previously
noted, critics often levy the accusation that faith-based organ-
izations may be excellent at bonding but are very poor at
bridging.  Studies indicate otherwise.  Wuthnow, Hackett,
and Hsu (2004), conducted a survey of 2,000 residents of low-
income neighborhoods and the service organizations these
residents contacted seeking help.  They concluded that
Òfaith-based organizations attract a diverse constituency of
people with serious needs and that they play a positive role in
addressing those needsÓ (p. 14).  Faith-based organizations,
like other service organizations are able to attract and serve
people from all walks of life and build social bridges.

Lockhart (2005), noted that by their design Òfaith-inte-
grated classes also reduced social distances and promoted mul-
tifaceted interactions between clients, staff-members, and
volunteersÓ (p. 54).  He then described observing Ôcircle-upÕ
time, held at the beginning of each class.  During this time
participants hold hands, sing, and pray.  Lockhart noted that
at first everyone was hesitant, but as time went on, Òhugs were
commonplaceÓ (Lockhart, p.54).  Clients, staff, and volun-
teers represented several classes and races.  ÔCircle-upÕ time
broke down these barriers and bridged the gaps.  Lockhart also
described one particularly hesitant participant who eventual-
ly opened up and expressed Òhow she used to Ôfeel evil all over
her,Õ but now she feels hope and loveÓ (Lockhart, p. 54).
Critics would decry the religious nature of this activity and its

seeming lack of relevance in helping these people find jobs.
However, the activity did Òbuild social capital and religious
cultural skills which built self confidence and opened the door
for further social ties . . .Ó (Lockhart, p. 55).

So, one may ask, what does this all mean?  How does cre-
ating social capital qualify mediating structures as a viable
partner to the welfare state?  Simply put, the social capital cre-
ated and perpetuated by faith-based organizations empowers
people.  The values and social skills that are stressed in faith-
based organizations give people a certain self-confidence that
canÕt be found in job-skill training; it is the Òwhole personÓ
treatment that sets them apart.  Sherman (2003) observed
that faith based organizations are Òholistic Ð they seek to find
ways to meet clientsÕ wide-ranging needs, including those that
might not initially seem to be relevant to the particular pro-
gram at handÓ (p. 23).  Sherman gives the example of a
woman who may be in a job-training program who is helped
by the faith-based organization to kick out an abusive
boyfriend who is leeching on what little funds she does bring
in (Sherman, p. 23).  With him around, it would be difficult
for this woman to escape poverty.  What is more, perhaps the
boyfriend would like to get job training but is ineligible for
some government programs.  Sherman pointed out that faith-
based organizations do not usually have stringent eligibility
requirements (Sherman, p. 23).  The faith-based organization
could then in turn help this boyfriend get training and a job,
lessening his burden on the woman.  All this occurred
because she gained not only work-skills, but was socially
empowered through a process that was facilitated by the faith-
based organization.

MEDIATING STRUCTURES AS PUBLIC POLICY

If anecdotal as well as empirical evidence suggests faith-based
organizations and other mediating structures are effective in
building social capital and empowering people then why
havenÕt they been more widely implemented as public policy?
Money is certainly a major factor.  Faith and community
based organizations simply lack the massive amounts of fund-
ing available to government and other secular programs.
Second, secular programs can compete for grants that are not
open to faith based programs because of their religious nature.
Opponents claim that government funding for religious pro-
grams is a violation of the First Amendment.1 A third factor
is that even some religious people and organizations are
opposed to receiving federal funding, fearing that any plan to
distribute such funds would Ò[force] the nationÕs good
Samaritans to secularize themselves in exchange for federal
moneyÓ (Loconte, 2001).  

1The author realizes that concerns about potential violations of the
First Amendment as it relates to church versus state relations are at
the heart of any discussion concerning the role of religious institu-
tions in public policy.  An in-depth discussion of the church v. state
issue is beyond the scope of this paper.  Rather, this paper offers an
example of potential cooperation between religions and the govern-
ment. 
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Neuhaus and Berger anticipated this debate about the
possibility of using mediating structures in the public policy
process.  They made no attempt to resolve the debate but
rather proposed both a minimalist and maximalist approach.
The minimalist proposition holds that public policy should
not undercut mediating structures.  A minimalistfears the tax-
ation and regulations that structures would have to accept
along with federal dollars.  The maximalistsargue that Òpublic
policy should utilize mediating structures as much as feasibleÓ
(Neuhaus  & Berger, 1996, p. 193).  Setting aside the church
versus state debate, and assuming that religion should play
some role in society, one must consider these approaches as to
the appropriate use of mediating structures.  If the maximalist
approach is to succeed then the structures must develop a
working relationship with government and in all likelihood
accept some sort of federal funding.  Minimalists see such a
relationship and acceptance as steps on the road to mediating
structures becoming corrupt and shadows of their former
selves.

MINIMALIST APPROACH

Douglas J. Besharov, a resident scholar at the American
Enterprise Institute a Washington-based think-tank, outlined
three axioms of the minimalist perspective regarding federal
funding of mediating structures.  The first states ÒDirect gov-
ernment funding of social welfare agencies (including medi-
ating structures) is likely to create the wrong winners and los-
ersÓ (1996, p. 125).  Besharov argued that government tries to
pick the best service provider, discounting the thoughts, feel-
ings, and preferences of millions of consumers (p. 125).       

The second axiom represents a real fear and a reality for
many organizations.  ÒDirect government funding of social
welfare agencies can alter the nature of their services and raise
their costsÓ (Besharov, 1996, p. 125).  The government
money often comes with stipulations and regulations attached
that force these agencies to change the way they do things.
One head of an inner-city faith based organization said ÒThey
[the government] make it difficult for us to do what you know
people need because they tell people they have to leave [the
program after a period of time]Ó (Monsma, 2003, p. 14).  This
particular organization spent its own money in an effort to set
up programs that allowed for some continuity to counter the
restrictive government regulations.

The third axiom is somewhat an extension of the first.
ÒDirect government funding often requires mediating struc-
tures to abandon the very features, like religious activities,
that make them effectiveÓ (Besharov, 1996, p. 125).  These
requirements, again, often come in the form of regulations or
mandates in order to receive the funding.  Stripping faith-
based organizations of their religious features can be quite
damaging.  Remember the group that used Òcircle-upÓ time?
To strip this time of its prayers and sharing of faith-promoting
experiences would undercut the very pieces that make this
puzzle fit.

These three axioms represent the surface of a more
deeply rooted problem identified by Michael Horowitz.  A
former Reagan administration official, Horowitz described the
struggle between what he termed the rightsregime and the
contract regime (1996, p. 67).  These two legal visions have
been engaged in a Òcompetition for moral and operational
supremacyÓ (p. 67).  The contract regime represented by
mediating structures, defines and sets its norms through com-
munities.  In contrast, the rights regime seeks a nation where
norms are defined and administered on a national level by the
judiciary.  Horowitz argued that the Òrights regimeÓ fails to
realize Òthat real freedom and the promise of human dignity
come from allowing people to shape the communities in
which they liveÓ (Besharov, 1996, p. 83).  

This struggle comes to a head in BesharovÕs axioms;
under the rights regime government funding allows the gov-
ernment to determine how mediating structures are run,
thereby denying real freedom.  Defenders of the rights regime
often claim that they do so in order to help the poor.
Horowitz pointed out that the exact opposite is true.  Poor
people do not have private means to seek help and therefore
turn to public institutions.  If these public institutions, (medi-
ating structures) have been restricted by government regula-
tions and thereby rendered ineffective, then the poor are neg-
atively affected.  They receive little, if any, lasting help at all.
Under the rights regime the government is empowered, not
the people.  

Horowitz and others make the argument that as present-
ly structured accepting government funding restricts and lim-
its the effectiveness of mediating structures.  If mediating
structures are beholden to such a system, not only is the qual-
ity of social services adversely affected, but community and
social capital are stifled.  

Many people have a difficult time fully accepting these
arguments.  The minimalist approach attempts to demonize
the government to some extent, making relationships
between mediating structures and government appear unde-
sirable and inherently antagonistic.  The minimalist approach
lends itself to one of the criticisms we discussed earlier, name-
ly that by defining government as Òthe problemÓ one pits
mediating structures against government.  This creates
unnecessary tension and limits mediating structures, just as if
they are fettered with regulations.  By refusing, as minimalists
suggest, to work with government (or at least severely limit-
ing relations), mediating structures are cut off from the enor-
mous amounts of funding that government offers.  This limits
their reach, leaving government - with its regulations and
bureaucracies - to administer the majority of social welfare
programs.  In other words, we are back where we started: sta-
tus quo.

What government and advocates of mediating structures
need is a paradigm shift.  Neuhaus and Berger articulated this
shift when they first laid out mediating structures.  The
authors admitted that mediating structures may not be able to
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solve all problems, but indicated that Òthey could become the
basis of far-reaching innovations in public policy, perhaps of a
new paradigm for at least sectors of the welfare stateÓ
(Neuhaus & Berger, 1996, p. 158).  Becoming part of the pub-
lic policy making process would obviously involve coopera-
tion with the government.  Such cooperation seems inherent
in the definition of mediating structures Òthose institutions
standing between the individual in his private life and the
large institutions of public lifeÓ (Neuhaus & Berger, p. 58).
The idea is not to keep the two totally separate, but to adjust
or mediatethem until they fit together.

MAXIMALIST APPROACH

Improperly structured government can cause problems, as
Besharov and Horowitz outlined.  Former Clinton White
House assistant deputy on domestic affairs William Galston
agreed, observing that Òmuch of modern government disem-
powers through regulation, centralization and the displace-
ment of public powerÓ (1996, p. 59).  However, rather than
avoiding government as minimalists suggest, efforts should be
made to improve government.  ÒProperly structured govern-
ment can serve as a positive force for empowerment, it can
nurture mediating institutions; it can foster liberty, rightly
understoodÓ (p. 59).  This is part of the paradigm mentioned
earlier. 

Galston suggested three Òshifts in governanceÓ to better
structure government to Òcontribute to the cause of individ-
ual and community empowermentÓ (1996, p. 62) fostered by
mediating structures.  These shifts directly address the mini-
malist axioms and the problems they presented.

The first shift involves limiting the government imposed
regulations that so often strangle mediating structures.
Galston, writing in 1996, referred to then Vice-President Al
GoreÕs National Performance Review as evidence that this shift
had already begun.  The National Performance Review, later
renamed the National Partnership for Reinventing
Government (NPR), was a task force created by the Clinton
White House in 1993.  The task force was charged ÒTo create
a government that Ôworks better, costs less, and gets results
Americans care aboutÕÓ(GovInfo, 2000).  Prior to the Bush
election in 2000 the task force made great efforts to make gov-
ernment more performance and results oriented.  This program
represented a start, but it seems clear that government should
be in constant self-analysis mode in an effort to improve serv-
ices and relationships with other entities.  Smaller and more
effective government means more power and decision making
ability is transferred to the hands of the people Ð which will go
a long way in solving HorowitzÕs dilemma.

GalstonÕs second shift in strategy of governance involves
a principle that supporters of mediating structures have been
long clamored for.  Galston hearkened back to the New Deal
when the federal government centralized social welfare.  This
process must be reversed.  Galston called it a Òrevitalized fed-
eralismÓ,  citing the Clinton administrationÕs offer of waivers

of certain regulations to states that pursued welfare reform
ideas (1996, p. 63).  In the past such a call for an aggressive
return to federalism has come primarily from the Right.
Recently however all sides of the political arena have begun
to see the effectiveness of putting control back into local
hands.  Local leaders have greater knowledge of what the
problems are, and what resources are available; much better
than does a federal agency.  Ideally federal funds would be
channeled to mediating structures through the local govern-
ment.  This may be the answer to BesharovÕs first minimalist
axiom about creating the wrong winners and losers.  Local
governments are in a much better position to listen to the
consumers and in turn find the best providers.

ÒThe relationship between government and the institu-
tions of civil society must be reorderedÓ (Galston, 1996, p.
63).  GalstonÕs third shift is perhaps the most directly related
to our funding debate.  ÒIn some limited circumstances, gov-
ernment can act directly to invigorate local groupsÓ (p. 63).
Easing regulations and empowering local entities (rather than
the federal government) are both fine ways to invigorate local
groups.  However, as was mentioned before, the number one
reason faith-based organizations and other mediating struc-
tures do not play a bigger role in the social welfare system is
due to a lack of funding.  Staff members, materials, and build-
ings all cost money.  True there are federal and other grants
made available to such organizations, but as was already stat-
ed faith-based organizations are often denied access to these
grants.  Why?  Because of the very factor that makes them
effective, namely that they are religious!  For years govern-
ment has warily eyed relationships with any religion, not
wanting to cross the dangerous line outlined in the First
Amendment.  But, as Galston said, if things are to improve
and if mediating structures are to be implemented as public
policy, the relationship between government and these insti-
tutions must be reordered.  

This reordering was envisioned by Neuhaus and BergerÕs
maximalist approach.  They said Òour particular contention is
that mediating structures, including religious institutions be
utilized as much as possible as the implementing agencies of
policy goalsÓ (1996, p. 193).  Given the positive and empow-
ering effects of mediating structures the authors expected
Òincreased public funding for the meeting of human needs in
a wide range of policy areas;Ó  (p. 193).  Please keep in mind
that this article was originally published nearly 30 years ago!
One  must question what has been done since then to imple-
ment mediating structures as the principal agents of social
public policy.

FAITH -BASED AND COMMUNITY INITIATIVES

President BushÕs Faith-Based and Community Initiatives
(FBCI) program is perhaps the most recent step in an effort to
implement mediating structures as public policy.  FBCI, cre-
ated by executive order, is the embodiment of President
BushÕs vision of a Òfaith-friendly public square where faith-
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based and community organizations can compete equally with
other groups to provide government or privately-funded serv-
icesÓ (White House, 2005b.).  

Central to President BushÕs initiative is that religious
organizations should not have to give up their religious iden-
tity in order to receive federal funds.  The President support-
ed legislation to Òprevent discrimination against faith-based
organizations, protect the religious freedoms of beneficiaries,
and preserve religious hiring rightsÓ (White House, 2005).
Besides making efforts to eliminate strangling federal barriers
to allow mediating structures better access to public funds, the
White House is also working with Congress to encourage
faith-based organizations.  These efforts are touted by mem-
bers of the administration as Ôleveling the playing fieldÕ allow-
ing all organizations, faith-based and otherwise, to compete
for federal funds.

Have these efforts been successful?  Are more faith-based
organizations receiving federal funding?  According to num-
bers released by the White House it would appear that, at
least in the short run, it has been successful.  As a result of
attempting to level the playing field there was a 20% increase
from 2003 to 2004 in the number of first-time faith-based
organizations that received federal grants (White House,
2005a).  The Department of Health and Human Services
Òsaw an 88% increase in the number of awards to faith-based
organizations since FY 2002 Ð from 483 to 908Ó (White
House, 2005a).  These numbers obviously represent a signifi-
cant move toward employing mediating structures as social
policy.  FBCI seems to be a start for Neuhaus and BergerÕs
vision of mediating structures.  ÒWe are convinced,Ó they
wrote, Òthat mediating structures might be the agencies for a
new empowerment of people in AmericaÕs renewed experi-
ment in democratic pluralismÓ (Neuhaus  & Berger, 1996, p.
208).

CONCLUSION

So is that it?  Can and should we accept President BushÕs plan
as full implementation of mediating structures and be done
with the whole matter?  Only time can tell, but we can defi-
nitely use it as springboard to launch a new era where medi-
ating structures play a larger role in the public arena.  

John WinthropÕs invaluable vision of making others con-
ditions our own can only come to fruition if we as individuals
and communities are empowered to do so.  Huge government
programs and massive bureaucracies do not empower nor
encourage people to participate in and care for their local
community.  Feelings of trust, cooperation, common vision,
and rallying together to defend common values and traditions
empower everyday citizens.  These aspects of social capital are
developed with others through mediating structures; i.e. fam-
ily, neighborhood, church, and voluntary associations.  These
institutions are at the base of our society and ought not be dis-
enfranchised as the main forces of creating and maintaining

social norms as well as administering help to those in need.
We can only make others conditions our own if we are
exposed to and see those conditions, and mediating struc-
tures, particularly faith-based organizations provide a helpful
forum to do so.  Mediating structures are not the end-all, be-
all to welfare reform and public policy.  They do, however,
provide a starting point.  Further studies to determine their
effectiveness should be done, specifically comparing faith-
based organizations and their success rate versus government
run welfare agencies and programs.  

It is clear that mediating structures are a force already at
work in American democracy.  The social capital that they
create and sustain is priceless in strengthening our relations,
communities, and democracy.  Mediating structures, specifi-
cally faith-based organizations, merit closer consideration and
further implementation as instruments of public policy.     
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Filibustering the Filibuster: A Reexamination
of the Legislative Role in Establishing a Fair
Judiciary
Adam Reiser

The separation of power is a fundamental characteristic of United States government.  However, the
mechanics of this separation are tested often, particularly in areas where branches of government directly col-
lide. One such area is the judicial confirmation process, where the Senate, a body of the legislative branch,
is charged with confirming or rejecting an executiveÕs appointment to the judicial branch. While the judicial
confirmation process has always been affected by political ideology, the use of filibusters to halt judicial nom-
inations has been practiced with more regularity in recent years. This paper scrutinizes the current state of
the judicial confirmation process and the appropriate role of the Senate filibuster. It concludes that that the
use of Senate filibusters to halt judicial nominations is not in the best interest of the judiciary and instead pro-
poses a 60-vote standard for confirming federal judicial nominations.

INTRODUCTION

The debate over judicial filibusters is, I believe, the greatest
single constitutional issue to confront the Senate in our life-
time. That is because this issue involves the very special and
unique relationship between the Senate and the Presidency
and the special relationship between the Senate and the
courts. It involves all three branches of government. In addi-
tion, it involves the interaction between the minority and
majority parties within the Senate (United States Senate
Majority Leader Bill Frist, May 2005).

President George W. BushÕs appointments of judges
Janice Rodgers Brown and Priscilla Owen to the D.C.
Circuit Court of Appeals highlighted a mounting stress

in the United States Senate. While Brown and Owen gained
little national exposure before May, 2005, they received
immediate notoriety when mentioned in the context of a
potential dramatic change in American government: ending
the use of Senate filibusters regarding judicial confirmations.
Brown and Owen were initially appointed to the D.C. Court
of Appeals, widely considered the second most powerful court
in the country, in 2001 and 2003, respectively. However,
Brown and Owen were two of ten judges that were strategi-
cally filibustered during President George W. BushÕs first term
of office. Although Brown and Owen were both eventually
confirmed in June of 2005, the debate around their nomina-
tions reflects an increasing partisan polarization in
Washington that is transforming judicial1 confirmations. 

This situation prompts further inquiry into the status of
the judicial/legislative relationship:

¥ What is the appropriate legislative role in judicial appoint-
ments?

¥ What is the appropriate role of the Senate filibuster?
¥ Should the U.S. Senate consider changing its judicial con-

firmation policy?

This paper argues that the judicial confirmation process needs
to be changed. A variety of current influences, which will be
discussed in greater detail, has given a new face to the politi-
cal battles that perpetually surround all branches of govern-
ment, the judiciary not excluded. While the politics sur-
rounding the judiciary may not be dramatically increasing,
interest groups have had greater impact and success influenc-
ing judicial confirmations in recent years. 

A central contention of this essay is  that increased inter-
est group influence in the politics of judicial nominations has
sparked a significant response from the United States Senate.
A primary marker of this response is the increased use of the
Senate filibuster. While the filibuster was originally intended
as a tool to extend debate on controversial legislative agenda
items, senators now use the filibuster as a weapon to block
unwanted judicial nominations. 

1The words ÒjudiciaryÓ and ÒjudicialÓ refer to the United States
Supreme Court, the U.S. Circuit Court of Appeals, and the U.S
District Courts. The phrase ÒThe CourtÓ refers to the U.S. Supreme
Court. 
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A second thesis is that the filibusterÕs use as a tool for the
minority to block judicial nominations is not in the best
interest of American Government. It proposes a constitution-
al amendment that would require a 60-vote standard for all
judicial confirmations as a potential Òfilibuster fix.Ó

This paper also reviews the separation of power, the
structure and history of the judicial confirmation process, and
more recent events in the Senate that have brought the Òfili-
buster potÓ to a boil. Because judicial confirmations directly
involve all three branches of government, it is appropriate to
begin a survey of the judicial confirmation process by exam-
ining the renowned, yet delicate separation of power in
American government.

SEPARATION OF POWER

French philosopher Montesquieu is widely credited with out-
lining the doctrine of separation of power. Montesquieu not
only declared the necessity of separating the legislative from
the executive, but also contended Òthere is no libertyÓ if the
judiciary power is not separated from the legislative and the
executive (Montesquieu, 1734, p. 152). However,
Montesquieu, whose theories evolved from studying the
English constitution in the early 18th century, could only
moderately gauge the complications of separating power. 

Nearly 180 years ago Frenchman Alexis De Tocqueville
noted an absence of centralized authority as a primary mech-
anism in maintaining a system of governmental balance:

In the United States the majority, which so frequently dis-
plays the tastes and the propensities of a despot, is still desti-
tute of the most perfect instruments of tyrannyÉ The major-
ity has become more and more absolute, but has not increased
the prerogatives of the central government; those great pre-
rogatives have been confined to a certain sphere; and
although the despotism of the majority may be galling upon
one point, it cannot be said to extend to allÉ when the cen-
tral government which represents that majority has issued a
decree, it must entrust the execution of its will to agents over
whom it frequently has no control and whom it cannot per-
petually direct (De Tocqueville, 1831, 1:15:16).2

As De Tocqueville has noted, American democracy remains
balanced because no branch of government is ever intention-
ally allowed to usurp power past the scope of its appointed
authority. While the judicial branch may interpret laws, it has
no power to pass or enforce them; while the legislative branch
may pass laws, it has no power to execute or interpret them;
and while the executive branch may enforce laws, it has no
power to pass or interpret them. This system prevents any
branch of government from hording excess power and gives
life to James MadisonÕs admonition, ÒThe powers of govern-
ment should be so divided and balanced among several bod-
ies of magistracy, as that no one could transcend their legal
limits, without being effectually checked and restrained by

the othersÓ (Madison, 1788).
In the early days of the country, the legislative branch

was viewed as superior to the executive and judicial. From
1774 to 1781, the legislative branch had to perform all the
actions of government; there was no executive or judicial
branch (Fisher 1981, p. 2). The spirit of legislative superiori-
ty continued as the Constitution took shape. As Madison
noted:

The legislative department derives a superiority in our gov-
ernments from other circumstances. Its constitutional powers
being at once more extensive, and less susceptible of precise
limits, it can, with the greater facility, mask, under complicat-
ed and indirect measures, the encroachments which it makes
on the co-ordinate departments (Madison, 1788).

Such legislative superiority, combined with increased execu-
tive power as the country sought to distance itself from the
Òexecutive-lessÓ and ineffective Articles of Confederation,
left the judiciary being viewed as the weakest of the three
branches by many of the founding fathers. Said Alexander
Hamilton:

The judiciary, on the contrary, has no influence over either
the sword or the purse; no direction either of the strength or
of the wealth of the society; and can take no active resolution
whatever. This simple view of the matter suggests several
important consequences. It proves incontestably, that the
judiciary is beyond comparison the weakest of the three
departments of power (Hamilton, 1788b).

Further, many of President George WashingtonÕs original
Supreme Court appointees declined the nomination, feeling
they could have a more significant impact investing their
energies into other branches of government. This early judi-
cial Òinferiority complexÓ seems to have triggered a long jour-
ney of defining and redefining what the judicial role really is
in the separation of power.  

A FAIR, INDEPENDENT, AND EMPOWERED
JUDICIARY

Much of the judicial theory of the United States is reflected
in carefully constructed symbolism at the entrance of the
Supreme Court. On the left of the steps leading into the
building sits a female figure, entitled The Contemplation of
Justice. She is blindfolded, representing that justice doesnÕt
discriminate against those who come before her. On the right
sits a male figure entitled The Guardian or Authority of Law.
Sixteen marble columns support the foundation. On the
architrave above is written ÒEqual Justice Under the Law.Ó
Each of these symbols teaches that above all other public bod-
ies, the judiciary has a unique obligation to maintain a stan-
dard of fairness in all of its practices. 

However, because government is replete with opposing
views, conflicting personalities, and differing ideologies,
thoughtful judicial observers recognize a fair judiciary is an
independent judiciary. The legal community aggressively

2Denotes volume, chapter, and page number.
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defends judicial independence as a key contributor to collec-
tive justice in America. The New York State Bar said of the
necessity for judicial independence:

Our bar association feels that fostering an independent judi-
ciary is the best way to ensure fundamental fairness in our
society, especially during a time of crisis. In a democracy such
as ours, it is the job of judges to hold the government account-
able for its actions and uphold the rule of law, even if the law
may seem inconvenient at the time (Gomez, 2004, p. 11). 

Particularly in the high tide of partisanship in the country,
with consecutive presidential elections being decided by less
than one percent of one stateÕs electorate, the majority party
in both houses of Congress holding less than 56% of the total
seats, highly divided public opinion regarding the role of the
U.S. military in world affairs, and a lack of unified direction
over natural disaster response, it is crucial that the courts
remain free from the suspicion of bias that shadows each of
these phenomena. A judge that is heavily dependent on a
particular ideology when issuing decisions is much less likely
to give the Òequal justice under the lawÓ that the court system
promises than is a judge who is not as tied to one particular
ideology. Judges must be selected who represent an objective
standard of law rather than a particular ideology, personal
opinion, or an adherence to changing winds of public opin-
ion. New York Bar President Thomas Levin articulates this
idea: 

Like the umpire at the ball game, whose job is to Òcall them
as you see them,Ó judges must be free to study and analyze the
facts and law applicable in each case. If judges are to be select-
ed only if they can be counted upon to decide cases a certain
way, or in accord with the popular view, regardless of the facts,
we sacrifice an essential part of our unique system (Levin,
2004, p. 3).

JUDICIAL APPOINTMENTS

Continuing on the same metaphor, if judges are in fact
ÒumpiresÓ officiating a political game, it is crucial that the
process by which these umpires are selected is sound.  Figure
1 (Epstein and Segal, 2005, p. 23) displays the process of a
judicial vacancy being filled. 

This process applies to all three levels of the judiciary, but
the intensity of the process decreases as the nomineeÕs scope
of influence lessens. A Supreme Court nomination will be
accompanied by extensive media coverage, high level of pub-
lic interest, aggressive interest group jockeying, and thorough
Senate hearings. Each of these also occurs at the circuit and
district court levels, but will occur with less and less intensity. 

JUDICIAL EMPOWERMENT

Alexis De Tocqueville recommended Òjudicial powerÓ as one
of the Òdemocratic procedures for securing liberty against des-
potismÓ (De Tocqueville, 1831, 1:1:4). The judiciaryÕs func-
tioning as a body of independent power was not defined with
great detail in the Constitution, and so has developed much

of this power through judicial opinions in high profile and
closely watched cases. 

Some early examples of such cases include:

¥ Marbury v. Madison(1803)
This case solidified the process of judicial review, empower-
ing courts to interpret the constitutionality of laws and
potentially strike them down. 

¥ McCulloch v. Maryland (1819)
In the first major decision involving state and federal rights,
the Court, in a unanimous decision, declared that the power
to tax involves the power to destroy and that the federal
governmentÕs national bank was immune to state taxation.
In this case, the Court set clear precedent for future issues
regarding state and federal boundaries. 

¥ Gibbons v. Ogden (1824)
Again establishing precedent regarding state and federal
jurisdiction, the Court used this case to put forth the posi-
tion that Congress can legislate and regulate all matters of
interstate commerce as long as there is some commercial
connection with another state. 

De Tocqueville noted the judiciaryÕs continued maturation,
commenting in 1831, Òa more immense judicial power has
never been constituted in any peopleÓ (De Tocqueville, 1831,
1:1.5). More recent significant Supreme Court cases includ-
ing Dred Scott v. Sandford(1857), Lochner v. New York (1905),
Brown v. Board of Education(1954), and Roe v. Wade(1973),
increased the judiciaryÕs stature in American government. As
the judiciary has molded itself into a significant power player,
special interests and partisan politicking have closely followed
it.

3Many of the influences affecting the confirmation process (i.e.,
media publication, interest group participation) occurs before and
during Senate hearings as well as after.

4Until 2001, the American Bar Association released its rating on all
potential candidates before the president announced his nominee.
The George W. Bush administration preferred the ABA to only rate
a nominated candidate. Future administrations may choose to again
have all potential candidates rated prior to selecting one. 
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JUDICIAL PARTISANSHIP

Although the political atmosphere surrounding judicial con-
firmations evolves constantly, politics have surrounded the
judiciary from the dawn of the country. Although many
believe partisanship in judicial nominations and confirma-
tions is increasing, there is evidence that todayÕs political
influence on the judiciary is no different than it has always
been.  Lee Epstein and Jeffrey Segal (2005, p. 4) noted, ÒWe
do indeed dispute the idea of an escalating reliance on ideol-
ogy and partisanship on the part of senators and presidents
[regarding judicial nominations and confirmations]; we do not
believe a wholesale change has occurred in this respect.Ó 

George Washington, in establishing the first Supreme
Court, appointed 14 justices from the Federalist Party during
his administration. Former Supreme Court Chief Justice
William Rehnquist stated

It is normal and desirable for presidents to attempt to pack the
judiciary. Surely we would not want it any other way. We
want our federal courts, and particularly the Supreme Court,
to be independent of public opinion when deciding the par-
ticular cases or controversies that come before them. The pro-
vision for tenure during good behavior and the prohibition
against diminution of compensation have proved more than
adequate to secure that sort of independence. The result is
that judges are responsible to no electorate or constituency.
But the manifold provisions of the Constitution with which
judges must deal are by no means crystal clear in their import,
and reasonable minds may differ as to which interpretation is
proper. When a vacancy occurs on the Court, it is entirely
appropriate that the vacancy be filled by the President,
responsible to a national constituency, advised by the Senate
(Rehnquist, 1987, p. 236).

WashingtonÕs practice of appointing judges from oneÕs own
party has continued to this day. All but 17 of the 147 candi-
dates for a position on the U.S. Supreme Court belonged to
the same party as the President that nominated them. No
president has made a cross-party Supreme Court appointment
since 1971, when Richard Nixon appointed Virginia
Democrat Lewis Powell as an electoral appeal to southern
voters.  

Partisan appointments have traditionally occurred in
lower court appointments as well. When the federal judiciary
was expanded in the 19th century, presidents continued a
strong trend in filling these seats with judges who shared their
party and ideology. Grover Cleveland, Woodrow Wilson, and
Ronald Reagan virtually never nominated a judge not from
their party; even Democrat Jimmy Carter, known more than
any president of his time for reaching across party lines, only
nominated Republican judges 16% of the time. Cumulatively
speaking, the 135 year period of the expanded federal judici-
ary (1870-2005) has seen 3,082 appointments, 92.5% of
whom have been from the appointing presidentÕs political
party (Epstein and Segal 2005, p. 26). 

While an impartial judiciary ought to be a goal of all
three branches of government, those in power to influence

this process learned very quickly that selecting members for
the judiciary required more than evaluating law school grades,
American Bar Association ratings, or peer recommendations.
Executives and legislatures understood that each judicial
nominee would carry a distinct flavor of partisanship that
would need to be considered when being approved for the fed-
eral bench. Epstein and Segal commented on this unwritten
policy: 

Practice and time also have settled the issue of the role of pol-
itics in judicial appointments. However loud the critics may
be, the simple reality is that both the Senate and the
President take into account nomineesÕ partisanship and ideol-
ogy, in addition to their professional qualifications, when they
make their decisions, and they always have. The evidence is
too overwhelming to ignore (Epstein and Segal, 2005, p. 26).

Even members of the judiciary themselves recognize the poli-
tics affecting their appointments and often try to keep their
hands in the political game even as they retire. Justices and
judges have a history of seeking to influence their replace-
ment, often strategically planning when to retire in order to
ensure a replacement most ideologically to their liking.
Epstein and Segal (2005, p. 39) offer the following examples,
(quoted directly): 

¥ Potter Stewart (1958-1981)
According to the Republican Stewart, while he became eli-
gible for retirement in 1980, he did not want the vacancy
created by his retirement to become an election issue. So he
delayed his retirement until 1981, which perhaps not so
coincidentally, was the year Ronald Reagan replaced Jimmy
Carter. 

¥ Warren Burger (1969-1986)
The Wall Street Journalreported that the conservative
Republican Burger was Òconcerned about the coming
Senate elections and the possibility that Republicans could
lose their majority. A Democratic controlled Senate would
be far less amenable to confirming conservative Reagan-
appointed justices.Ó Indeed, the Republican Senate in 1986
overwhelmingly confirmed Rehnquist to replace Burger and
unanimously confirmed conservative Antonin Scalia to
replace Rehnquist. But just one year later a Democratic
Senate rejected conservative Robert Bork.

¥ Thurgood Marshall (1967-1991)
Growing increasingly ill, the liberal Marshall reportedly
told his clerks that should he die during the Reagan years,
they should Òprop him up and keep on voting.Ó Too sick to
wait for the election of a democratic president, however,
Marshall retired while George H.W. Bush was in office. 

¥ Harry Blackum (1970-1994)
Though appointed by Nixon, Blackum moved increasingly
to the left during his years on the Court. Wanting to ensure
that his replacement would also be a liberal, he waited until
a Democrat won the presidency.

¥ Sandra Day OÕConnor (1981-2005)
The press reported that OÕConnor was disappointed when
she thought Al Gore won the presidential election of 2000.
She remained on the Court to see George W. Bush win a
second term and has now retired with Republicans in con-
trol of the Senate as well.
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Hence, as Epstein and Segal noted, Òa wholesale change has
not occurredÓ (Epstein and Segal, 2005, p. 4) in respect to the
politicization of the judiciary; however, there is some change
manifesting itself in the politics surrounding the judiciary.
One significant change is the recent increased presence of
interest groups surrounding judicial nominations, most partic-
ularly in the judiciaryÕs lower levels. Rather than try to estab-
lish partisan interests through the legislative or executive
branches, where such interests are fair game, and risk a court
striking down oneÕs agenda, many interest groups are focusing
energies primarily at lobbying for their kind of people to be
appointed to the courts. 

There is little evidence that interest groups had signifi-
cant influence in judicial nominations in the 19th century.
William Ross said of interest group participation in 19th cen-
tury judicial nominations: 

Although thousands of individuals, some of them members of
organizations, pressured senators [to vote a certain way regard-
ing judicial confirmations], organized interests as interests did
not participate in the process. Even if they had participated,
senators probably would not have responded (Ross, 1990, p.
5).

Interest groups did not heavily influence judicial nominations
in the early 20th century. Gregory Caldeira and John Wright
commented, Òuntil recently [referring to the 1980Õs], the
active participation of a diverse set of organized interests had
not been a regular feature of our politics, or had not been, in
the parlance of political science ÒinstitutionalizedÓ (Caldeira
and Wright, 1995, p. 44). However, interest group participa-
tion in judicial nominations began to greatly increase in the
1980Õs. Caldeira and Wright noted:

As Republican judges chosen by Ronald Reagan took their
seats alongside the liberal appointments of Jimmy Carter,
organized interests clashed again and again in the Senate
Judiciary Committee and on the floor of the Senate, fighting
for control of the federal bench. As a result, the selection of
federal judges, once a cozy triangle of senators, the executive
branch and the bar, became a major arena for the participa-
tion of interest groups. Senators and presidents came to
expect interest groups to stake out positions and work on judi-
cial nominations; organized conflict became a part of the
political calculus of participants. What is more despite
changes in administration, the broad participation of organ-
ized interests and the battle lines drawn in the 1980Õs over the
politics of judicial nominations have persisted in the 1990Õs
(Caldeira and Wright, p. 44).

Figure 2 (Scherer, 2005, p. 4) shows the increased interest
group participation to which Caldeira and Wright are refer-
ring.

As the clashes over judicial appointments in the 1980Õs
began to gather momentum, the media and general public
have taken an increased interest in the judicial confirmation
process as well.  Figure 3 (Scherer,  2005, p. 5) displays the ris-
ing public interest in judicial nominations.

As the public interest in judicial appointments has rap-
idly increased, it follows that senatorsÕ desire to know details
about judicial nominees is also increasing. In turn, judicial
nominees make careful preparations for hearings before the
Senate Judiciary Committee and are often purposefully vague

about responses on issues that may spark controversy, such as
abortion or affirmative action. This practice was clearly dis-
played in the recent hearings of John Roberts and Samuel
Alito. This can frustrate senators, particularly those in the
minority who may be seeking to scrutinize a nomineeÕs ideol-
ogy before voting for confirmation. Greg Caldeira and John
Wright commented: 

Senators themselves often have difficulty determining exactly
what effect a nomineeÕs confirmation might have on the ideo-
logical balance of the Court as a whole, so we can readily under-
stand that constituents are even more uncertain. Assessing
exactly what constituents want under these conditions is prob-
lematic, as many constituents will not have opinions; and some
of those who do will vacillate between support and opposition.
If we assume senators care about maintaining their seats, they
must anticipate not only the immediate reactions of their con-
stituents to their decisions but also future reactions at the next
election (Caldeira and Wright,  1998, p. 503).
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Hence, senators often search from as many other sources as
possible to find out the real judicial intentions and views of a
nominee. Interest groups are often the sources of this infor-
mation and so become pivotal players in senatorsÕ voting deci-
sions. Arthur Denzau and Michael Munger commented, ÒOur
explanation for why interest groups are an important part of
the legislative equation is that they play a vital role in pro-
viding the information that senators and constituents use to
resolve their uncertainty about policy and politicsÓ (Denzau
and Munger, 1986, p. 90). Caldeira and Wright commented:

By providing information to senators and their constituents
about how nominees are likely to behave on the Court if con-
firmed; and by communicating information about con-
stituentsÕ preferences through grassroots lobbying campaigns,
interest groups help shape senatorsÕ preferences for nominees
and inform them about the appropriate importance to attach
to constituency preferencesÉOur empirical analyses indicate
that interest group lobbying has a statistically significant
effect on senatorsÕ confirmation votes (Caldeira and Wright,
1998, p. 499).

Interestingly, Caldeira and WrightÕs research indicates that
the confirmation decisions of Robert Bork and Clarence
Thomas would have been different had lobbying efforts
changed. According to Caldeira and Wright, had the lobby-
ing effort against Bork been decreased by 50%, he would have
been confirmed; had the lobbying effort in favor of Thomas
been reduced by only 10%, he would not have been con-
firmed (Caldeira and Wright, p. 501).

FILIBUSTERING JUDICIAL NOMINATIONS

The increased influence of interest groups in judicial nomi-
nations has led senators to more regularly vote down judicial
nominations, or use tactics to block judicial nominations
from receiving a vote, as evidenced by Figure 4 (Scherer,
2005,p. 2).

ÒRejected by procedureÓ may be referring to many tactics
senators use to thwart an unwanted nomination; one such
tactic is the filibuster. A ÒfilibusterÓ is the use of dilatory or
obstructive tactics to block a measure by preventing it from
coming to a vote (Congressional Research Service, 2003a, 2).
If a judicial nomination is filibustered until the end of the
Congressional session, the name is returned to the president.
The president is under no obligation to re-nominate the
judge, and, especially in cases where there is a change in the
White House, often chooses not to.  

The filibuster is especially effective in presidential elec-
tion years. In these years there is not only an opportunity for
the minority to gain the Senate majority and reject any re-
nominated, unwanted nominees by vote, but there is also the
possibility of a party change in the White House. A presiden-
tial party change will usher judges not suitable to the new
president off the nomination agenda entirely and replace

them with judges sharing the presidentÕs own ideology.
President Reagan chose to re-nominate only 18% of President
CarterÕs pending nominations, President Clinton chose to re-
nominate only 6% of President George H.W. BushÕs nomina-
tions, and President George W. Bush chose to re-nominate
only 22% of President ClintonÕs pending nominations
(Congressional Research Service, 2003b, p. 42).

A presidential party change is also responsible for the
first recorded successful filibuster of a judicial nomination,
Abe Fortas. Fortas was nominated as Chief Justice of the
Supreme Court in 1968, but a Republican minority, antici-
pating a Richard Nixon win in the fallÕs presidential election,
filibustered him. True to the Republican prediction, Nixon
did take over the White House in 1969, Fortas was never
allowed a vote for Chief Justice, and newly elected Nixon
instead appointed the conservative Warren Burger to the
high post on the Court (Epstein and Segal 2005, 24). 

Figures 5 and 6 (Congressional Research Service, 2003b,
p. 27) display recent percentages of judges whose nominations
were pending at the end of Congressional sessions.

A revealing feature of the graphs is the significant
increase of pending nominations in presidential election
years. Senators appear to be recognizing that an upcoming
election may bring a new president who is willing to offer
fresh appointments to vacant judicial seats and so senators are
keeping an increasing number of unwanted nominees from
receiving floor votes in presidential election years.  

However, it is important to note that filibusters are not
the only tactic used to prevent a nominee from receiving a
floor vote; there may be many reasons for a Òpending nomi-
nation.Ó Most obvious is that the Senate has a busy agenda
and may not always get around to voting on a nominee before
a Congressional session ends, particularly those that were
nominated late in the session. However, the dramatic increase
in pending nominations in recent years indicates that there is
more than a busy agenda preventing nominees from receiving
a floor vote. 
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ÒDilatory or obstructiveÓ tactics to prevent a floor vote
vary depending on whether government is ÒdividedÓ (when
the president and the Senate majority are of different parties)
or ÒunifiedÓ (when the president and the Senate majority are
of the same party). In times of Òdivided governmentÓ, the
majority party may prevent a floor vote by never allowing the
nominee a committee hearing or never placing the nominee
on the floor agenda5 to receive a confirmation vote. In times
of Òunified governmentÓ, the minority party does not have the
same options as the majority does in Òdivided governmentÓ to
prevent a nominee from receiving a floor vote. If they choose
to prevent a nominee from receiving a floor vote, they must
do it by extending debate on the nominee when he or she has
already been placed on the Senate floor vote agenda. 

This practice of the minority extending floor debate to
halt a judicial nomination has generally been the only prac-
tice specifically categorized as a judicial filibuster.
Georgetown law professor Mark Tushnet explains why this is:

ThereÕs a difference between the use of a filibuster to derail [a
judicial nomination] and the use of other Senate rules, on
scheduling, on not having a floor vote without prior commit-
tee action, to do so etc. All those other rulesÉ can be over-
ridden by a majority of the SenateÉwhereas the filibuster
canÕt be overridden in that way. A majority of the Senate
could ride herd on a rogue Judiciary Committee chair who
refused to hold a hearing on some nominee; it canÕt do so in
respect to the filibuster (Cornyn, 2004, p. 221).

However, while the Òother Senate rulesÓ of which Tushnet
was referring (refusing to allow hearings, refusing to place on
Senate agenda etc.) are not categorized as true filibusters, it is
important to note that they are a key piece to the current
dayÕs judicial confirmation puzzle.

Both the majority preventing nominees from receiving a
hearing or leaving them in committee in times of Òdivided
governmentÓ, as well as the minority extending debate on
nominees in times of Òunified governmentÓ, have been prac-
ticed more regularly in recent years. During the Clinton
administration, six years of Republican Senate control
(ÒdividedÓ government) led to 66 of ClintonÕs district court
and 38 circuit court appointments never receiving a floor
vote. Putting this in perspective, only 103 district court and
32 circuit court nominations did not receive floor votes in the
previous 16 years (H.W. Bush, Reagan, Carter)
(Congressional Research Service, 2003b, p. 18). 

Clinton also received the highest percentage of judicial
nominations being rejected in over 70 years (see Figure 4).
Likely as a retaliation measure, Democrats, who were in the
Senate minority for two and a half years of George W. BushÕs
first term (ÒunifiedÓ government), used filibusters to prevent
ten of BushÕs first term judicial nominations from receiving a
floor vote. Bush also received an abnormally high rejection
rate of judicial nominations (see Figure 4). 

Both Republicans using obstructive tactics in time of
divided government in the 90Õs and Democrats using fili-
busters in time of unified government in the 21st century
have effectively lowered the overall number of judicial nomi-
nations receiving floor votes. Figures 7 and 8 (Congressional
Research Service, 2003b, p. 32) display this pattern:

5The Senate Majority Leader has traditionally set the agenda for
Senate floor votes and so may choose to never place an unwanted
nominee on that agenda. 
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FILIBUSTERING JUDICIAL NOMINATIONS HARMS
THE JUDICIARY

The practice of preventing significantly increasing numbers of
judicial nominations from receiving floor votes is harming the
judiciary, and the remainder of this paper will discuss why it is
harmful and offer a potential solution to fix the problem.
Although both a Senate majority using special strategic tac-
tics in a ÒdividedÓ government and a Senate minority using
filibusters in ÒunifiedÓ government effectively prevent floor
votes, the contention of this paper will focus primarily on
arguing against filibusters. Filibusters are especially harmful to
government because they represent a minority preventing a
majority from acting, whereas Òother tacticsÓ to prevent
action are practices of the majority. 

The constitutionality of filibustering judicial nominations
is debatable. The Congressional Research Service stated:

The question of the constitutionality of a Senate filibuster of
a judicial nomination has divided scholars and has not been
addressed directly in any court ruling. The constitutionality of
the filibuster of the nomination turns on an assessment of
whether the SenateÕs power to make rules governing its own
proceedings is broad enough to apply the filibuster rule to
nominations. Supporters and critics of the filibuster of judicial
nominations disagree about the relative roles of the Senate
and the President in regard to judicial appointments, about
whether the Senate has a duty to dispose of the PresidentÕs
judicial nominations in a timely fashion, and about whether a
simple majority of Senators has a constitutional right to pro-
ceed to vote on a nomination. The constitutionality of a fili-
buster might be challenged in court, but it is uncertain
whether such an action would be justifiable (Congressional
Research Service, 2005, p. 17).

However, regardless of the constitutionality of a filibuster,
there are multiple reasons why it is an unwise practice in the
judicial confirmation arena.

FILIBUSTERS FRUSTRATE THE PRESIDENTIAL DUTY TO

APPOINT JUDGES

Under the U.S. Constitution, it is the duty of the president to
appoint judges Òby and with the advice and consent of the

Senate.Ó While the Senate may reject any nominee they feel is
not fit for judicial office, it is not appropriate to ÒrejectÓ by leav-
ing the nomination in ÒlimboÓ for months or even years at a
time. The average time a judicial nominee must wait before
taking office is increasing significantly. Consider the graph in
Figure 9 (Congressional Research Service, 2003b, p. 28):

The added time between nomination and confirmation
leaves the nominees in a stressful career limbo, not knowing
if they will be ever be confirmed, or even receive a vote. One
such example of a drawn out wait for confirmation is George
W. BushÕs 2001 circuit court appointment of Miguel Estrada.
Estrada was filibustered for 21 months and finally withdrew
his name from consideration in 2003. American Bar
Association President Alfred Carlton said of the Estrada fili-
buster:

The spectacle of the Miguel Estrada filibuster grinds on, a liv-
ing testament to the inability of both sides to cooperatively
fulfill the grave constitutional duty entrusted to themÉ this
is to say nothing to the secondary effects current intramural
disputes will have on a legion of other nomineesÑ all await-
ing hearings or confirmation, many for months or even years
at a time, having all put professional careers and private lives
on hold (Cornyn, 2004, p.7).

Carlton concluded that judges need to be nominated and
confirmed faster. As Carlton notes, in addition to slowing the
federal appointment process, cases like EstradaÕs may deter
qualified people considering a career on the federal bench. 

In response to the increasing time between judicial nom-
ination and confirmation, former Chief Justice William
Rehnquist said in his 1997 year-end report, Òthe President
should nominate candidates with reasonable promptness and
the Senate should act within a reasonable time to confirm or
reject themÓ (Rehnquist, 1997). He repeated the same mes-
sage in his 2001 and 2002 year-end reports.  The American
Bar Association has recommended that Òjudicial vacancies be
filled without delayÓ (ABA, 1997) and Òurges the senate to
hear and vote on judicial nominations in an expeditious man-
nerÓ (ABA, 2002). 

FILIBUSTERING THE FILIBUSTER:
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Further, during these times waiting for confirmation, the
federal bench is often left without judges. Except in cases such
as Sandra Day OÕ ConnorÕs, where the judge agrees to stay on
the bench until a replacement is confirmed, seats on the
bench sit empty until the Senate confirms a new appoint-
ment. (Refer to Figures 5 and 6 for the number of pending
nominations at the end of each Congressional session.) If a
vacancy has been vacant for more than 18 months, or if it is
vacant for any period of time and the number of court filings
reach a certain level, it is considered a Òjudicial emergency.Ó
As of March, 2006 there were 23 judicial emergencies in the
federal judiciary (U.S. Courts, 2006).

ÒADVICE AND CONSENTÓ SHOULD ENTAIL AN ACTUAL VOTE

Former Senator Henry Cabot Lodge declared in 1893: ÒTo
vote without debating is perilous, but to debate and never
vote is imbecileÓ (Cornyn, 2004, p. 181). Former Chief
Justice Rehnquist stated, ÒThe Senate is surely under no obli-
gation to confirm any particular nominee, but after the nec-
essary time for inquiry, it should vote him up or vote him
downÓ (Rehnquist,  1997). Senators from both sides of the
aisle have commented on the importance of giving judicial
nominations a floor vote. In response to Republicans using
their majority to implement previously described strategic
tactics and prevent Bill ClintonÕs nominees from receiving a
floor vote, Democratic judiciary committee members stated:

¥ Senator Dianne Feinstein (D-CA): ÒOur institutional
integrity requires an up-or-down voteÓ (Feinstein, 1999).

¥ Senator Herb Kohl (D-WI): ÒThese nominees, who have to
put their lives on hold waiting for us to act, deserve an Ôup
or downÕ voteÓ (Kohl, 1999).

¥ Senator Edward Kennedy (D-MA): ÒWe owe it to
Americans across the country to give these nominees a
vote. If our Republican colleagues donÕt like them, vote
against them. But give them a voteÓ (Kennedy, 2000).

Republican judiciary committee members said of Democrats
using filibusters to prevent floor votes on George W. BushÕs
nominees:

¥ Senator Orrin Hatch (R-UT): ÒIt is also unfair to nominees
who have agreed, often at personal and financial sacrifice,
to judicial service only to face scurrilous attacks, trumped
up charges, character assassination, and smear campaigns.
They should not also be held in permanent filibuster limbo.
Senators can vote for or against any judicial nominee for
any reason, but senators should voteÓ (Hatch, 2005). 

¥ Senator Lindsey Graham (R-SC): ÒFilibustering judges will
destroy the judiciary over time. It is unconstitutionalÓ
(Graham, 2005a).

¥ Senator Chuck Grassley (R-IA): ÒThe reality is that no
other Senate majority has been excluded from the judicial
confirmation process in over 200 years. We need to restore
tradition and the law to the judicial process - we need to
give these nominees an up or down vote. We need to stop
this systematic denial of our advice and consent responsi-
bility by use of the filibusterÓ (Grassley, 2005).

While the contention of this paper is aimed primarily at stop-
ping judicial filibusters, it is important to note that the
Republican practices of using strategic tactics to block
ClintonÕs nominees from receiving a floor vote were a trigger
to the current filibuster dilemmas; these strategic tactics also
frustrate the judicial confirmation process and are harmful to
the judiciary. However, a key component to the Republican
practices of the 90Õs is that they were acting with a Senate
majority. As such, it is primarily the duty of American voters
to hold the majority accountable for its actions, and to elect
a new majority if they feel the current majority has misused its
power.6

In contrast, filibustering judicial nominees is a practice of
the minority. The practice of the minority preventing the
majority from acting was the cause of the Senate Ònuclear
optionÓ (as referred to by Democrats) or ÒConstitutional
optionÓ (as referred to by Republicans) battles of 2005.
Republican leaders, feeling that Democrats were overstepping
minority bounds by preventing votes on judicial nominations,
threatened to remove the power to filibuster altogether, effec-
tively preventing the minority from ever stopping the major-
ityÕs action regarding judicial confirmations again.

Nevertheless, while filibustering judicial nominations
does exceed appropriate governmental bounds because it
thwarts the majority from acting, preventing nominees from
receiving a floor vote by using previously mentioned strategic
tactics also harms the judiciary and lays groundwork for future
filibuster battles such as the Senate is now experiencing.
ÒAdvise and consentÓ, whether in divided or unified govern-
ment, Republican or Democrat majority, ought to mean an
actual floor vote. 

ÒFILIBUSTER TRADING Ó IS A LESS EFFECTIVE WAY TO GIVE

ÒADVICE AND CONSENT Ó
Senator Lindsay Graham (R- South Carolina) remarked, ÒIf
we ever go down the filibuster road, we will never go backÓ
(Graham, 2005b). GrahamÕs words reflect the ultra-sensitive
issue of changing Senate precedent and also reveal a key piece
to the current judicial confirmation puzzle: once a pattern of
filibustering judicial nominees is established, it is very difficult
to reverse. WashingtonÕs partisan momentum makes future
judicial filibusters coming from both sides of the aisle a very
realistic possibility. Once down that proverbial road, it would
take a monumental compromise to undo the damage Òfili-
buster tradingÓ could do to the Senate judicial confirmation
process. 

Filibustering judicial nominations creates a political
Russian roulette in the Senate that is a poor way to ÒadviseÓ
the president. The Senate has a long established tradition
that Òadvise and consentÓ has meant the entire body voting to

6Losing the Senate majority has significant effects on partisan strate-
gy, such as losing the privileges of appointing committee chairs and
setting the floor agenda, as well as having the necessary votes to pass
any legislation the majority supports.
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confirm or reject the nomination. As previous data has
shown, only recently has there been a significant increase in
judicial nominations not receiving a vote. Although senators
from both parties have spoken out against the practice of pre-
venting floor votes, the current partisan tension has made the
filibuster option too difficult to resist, especially when there
are party changes in the Senate majority and the presidency.
The current guideline of allowing judicial nominations to be
filibustered opens too many doors for political revenge that
frustrates the constitutional duties of the Senate. 

Former President Woodrow Wilson commented, ÒThe
United States Senate is the only legislative body in the world
which cannot act when its majority is ready for action. The
remedy? There is but one remedy. The only remedy is that the
rules of the Senate be altered so it can actÓ (Cornyn, 2004, p.
181). Wilson points out a reasonable notion: if a majority of
members of a legislative body desire to act, the body ought to
be able to act. However, the current Senate rules of allowing
a judicial nomination to be confirmed with simple majority
vote are a significant exception to WilsonÕs argument. It is not
in the best interest of American government to give a lifetime
federal bench appointment to judicial nominees who may
have only received 51 votes. 

With partisan polarization in Washington increasing,
any effort toward compromise is commendable. Requiring
some minority approval for important decisions such as judi-
cial nominations is one such way to compromise. As data has
shown, the minority is establishing a pattern of having some
say in judicial nominations; they are achieving this by fili-
buster currently and, as previously argued, it is harming the
judicial nomination process. Changing the rules to require
more than a simple majority vote would usher filibustering
out of the judicial nomination arena, while also allowing the
minority to have their desired say in who is confirmed to the
federal bench. 

However, proposals to change Senate rules themselves
can be more complicated than any filibuster battle. Consider
the following statement by former United States Senator
Arthur Vandenberg, issued in 1945:

The rules of the Senate as they exist at any given time and as
they are clinched by precedents should not be changed sub-
stantively by the interpretive action of the SenateÕs Presiding
Officer, even with the transient sanction of an equally tran-
sient Senate majority. The rules can be safely changed only by
the direct and conscious action of the Senate itself, acting in
the fashion prescribed by the rules. Otherwise, no rule in the
Senate is worth the paper it is written on, and this so-called
Ògreatest deliberative body in the worldÓ is at the mercy of
every change in parliamentary authority, which means the
Republicans are in power today and the Democrats may be
tomorrow, and a simple majority can change anything (Reid,
2005).

As Vandenberg explained, changing the rules with a simple
majority leaves too much room for politicking and partisan-
ship; tides of opinion and political revenge would be given too

much influence in such important decisions as the rules under
which the Senate operates. 

Passing a Congressional statute to require 60 votes for a
judicial confirmation may be a more appropriate step than
changing Senate rules. However, since a 60-vote confirma-
tion standard would take power from the President, it is very
likely that a President would veto any bill of this type. A 60-
vote statute could also face stiff constitutionality battles in the
courts. Hence, a constitutional amendment to require 60
votes on all judicial nominations may be the best remedy to
fix a broken judicial confirmation process while also provid-
ing a check on all three branches of government. Although
the likelihood of such a controversial amendment passing is
small, it nevertheless is an option that must be explored to fix
what is increasingly appearing as a broken judicial confirma-
tion system. 

A CHECK ON THE LEGISLATIVE BRANCH

In its most important matters of order, the Senate has built in
checks for itself. The Senate Ethics Committee, a body that
most can agree must be insulated from partisan influence, pro-
vides an excellent example. The Senate Ethics Committee
has six members, three of which must be Democrat, and three
Republican. Four votes are needed to move forward with any
action (even if one Senator is absent, giving one side a 3-2
majority, four votes are still required). This committee is
intentionally structured so that there must be some level of
bipartisanship to conduct any matter that may affect such
important matters as to how the SenateÕs ethical standards
will be enforced. 

Should not judicial confirmations, a process that can
determine the shape of an entire branch of government Ña
branch, like the ethics committee,  be insulated from parti-
sanship to the maximum extent possible? If so, the Senate
needs to restructure the process so that it, too, requires some
level of bipartisanship to proceed in this pivotal Senate func-
tion. Requiring 60 votes for judicial confirmations is a feasible
solution. In the post-Civil War era, one party has held a 3/5
majority (or what the 60 vote requirement would be in todayÕs
Senate) 21% of the time (U.S. Senate, 2005). Hence, except
in those rare times, when American voters have given a
strong senatorial mandate to one party, 60 votes is an appro-
priate threshold that would require at least some approval
from the minority side of the aisle when confirming a judge. 

A CHECK ON THE EXECUTIVE BRANCH

To achieve their objectives, presidents are prone to overstep-
ping their bounds of authority, as evidenced in the following
examples:

¥ In 1801, after being defeated in his attempt for reelection,
outgoing President John Adams appointed 18 judges the
night before he left office. These infamous Òmidnight
appointmentsÓ were intended as an obstructionist gesture to
the incoming administration.

¥ In the early 1830Õs, President Andrew Jackson, in response
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to his strained relationship with the judicial and legislative
branches of government, angrily refused to enforce judicial
decisions regarding Cherokee Indian removal policy. 

¥ In the mid 1930Õs, frustrated by a Supreme Court that
derailed many of his constitutionally questionable New
Deal proposals, President Franklin Roosevelt sought to leg-
islate a reordering of the federal judiciary, and ÒpackÓ it with
pro-New Deal judges. 

These presidential missteps serve as reminders of the critical
role of checks and balances between the branches. The
Senate role in judicial nominations is certainly one example
of such checks and balances. A 60-vote confirmation stan-
dard urges executives to give consideration to both sides of
the political aisle when appointing judges and fulfills
MontesquieuÕs admonition of linking judging with political
moderation in order to obtain the political balance not found
in republicanism or liberalism (Carrese, 2004, p. 12). It also
gives life to Alexander HamiltonÕs statement, Òpolitical jar-
ring promotes deliberationÓ (Hamilton, 1788a), a worthy goal
for a Senate that refers to itself as the Ògreatest deliberative
body in the world.Ó Executives would also be mindful that if
they rupture their relationship with the Senate, they will have
to answer to a three-fifths majority for any judge they want on
the bench. 

A CHECK ON THE JUDICIAL BRANCH

Both legislative and executive branch officials require a sim-
ple majority to obtain their respective offices, which raises the
question of why the judiciary should be any different. The fol-
lowing quote by Alexis De Tocqueville provides insight:

As the people in democracies are more constantly vigilant in
their affairs and more jealous of their rights, they prevent their
representatives from abandoning that general line of conduct
which their own interest prescribes. In the second place, it
must be remembered that if the democratic magistrate is more
apt to misuse his power, he possesses it for a shorter time. But
there is yet another reason which is still more general and
conclusive. It is no doubt of importance to the welfare of
nations that they should be governed by men of talents and
virtue; but it is perhaps still more important for them that the
interests of those men should not differ from the interests of
the community at large; for if such were the case, their virtues
might become almost useless and their talents might be
turned to a bad account (De Tocqueville, 1831, 1:14). 

De Tocqueville makes reference to democratic ballot
accountability; the duty elected officials have to report to
their constituents at some point and, if they desire further
tenure in governance, request reelection. As De Tocqueville
points out, when an official in democratic government Òis
more apt to misuse his power, he possesses it for a shorter
time.Ó Certainly this is true with legislators and executives;
legislators must face reelection oftenÑ every two or six
yearsÑ and executives may only serve two terms no matter
their job approval and efficiency. 

However, the judiciary is immune from this electoral
check, and was constitutionally intended to be. This makes a

thorough pre-confirmation examination all the more neces-
sary when considering a nominee for a lifetime; an aggressive
confirmation debate and 60-vote requirement greatly decreas-
es the possibility of appointing those that may Òdiffer from the
interests of the community at largeÓ and hence Òtheir virtues
become useless, and their talents turned to a bad account.Ó

CONCLUSION

It is essential that the Senate take measures to decrease the
politicization of the judicial nominating process. As current
Senate Judiciary Chairman Arlen Specter stated ÒHearings
for a Supreme Court nominee should not have a political tilt
for either Republicans or Democrats. They should, in sub-
stantive fact and in perception, be for all AmericansÓ
(Specter, 2005).  Because the legislative and executive
branches are heavily party-saturated, seeking bipartisan
approval will help to confirm judges that are as nonpartisan as
reasonably possible. This bipartisan participation also pro-
vides a necessary check on the executive and legislative
branches. 

While the judicial branch also requires a firm check on
its power, using the filibuster to block a judicial confirmation
severely damages the integrity of both the judicial confirma-
tion process and the filibuster itself. The Economistreported in
May, 2005: 

Amid all this uncertainty, the filibuster debate has almost cer-
tainly harmed one institution: the Senate. It was deliberately
designed by the Founding Fathers to be the deliberative
branch of the American government. Senators, who sit for six
years rather than the two years of the populist House, have
long prided themselves on their independence. The politics of
partisanship has now arrived in the upper chamber with a
vengeance (Armageddon for the Senate, 2005, p. 29).

These negative partisan feelings are being recognized by
Senators and outside observers. A bipartisan letter addressed
to Senate leadership from every freshman senator elected in
2002 stated: 

As the ten newest members of the United States Senate, we
write to express our concerns about the state of the federal
judicial nomination and confirmation process. The apparent
breakdown in this process reflects poorly on the ability of the
Senate and the administration to work together in the best
interests of our country. The breakdown also disserves quali-
fied nominees to the federal bench whose confirmations have
been delayed or blocked, and the American people who rely
on our courts for justiceÉAll of us were elected to do a job.
Unfortunately, the current state of our judicial confirmation
process prevents us from doing part of that job. We seek a
bipartisan solution that will protect the integrity and inde-
pendence of our nationÕs courts, ensure fairness for judicial
nominees, and leave the bitterness of the past behind us
(Cornyn, 2003, p.49).

American Bar Association President Alfred Carlton stated of
the current judicial confirmation process: ÒThere is a crisis in
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our federal judiciary, constituting a clear and present danger
to the uniquely American foundation of our tripartite democ-
racyÑ an independent judiciaryÓ (Carlton, 2003, p. 8).
Likewise, Senior Clinton Justice Department official Walter
Dellinger concluded that the confirmation system is Òbadly
brokenÓ (Dellinger 2003, p. 23).

If these comments reflect reality, is it not time to reeval-
uate the judicial confirmation process? Requiring 60 votes for
judicial confirmations will foster a greater level of compro-
mise that benefits all branches of government, but most par-
ticularly in reviving the constitutional mandate that the pres-
ident nominate judges with the advice and consent of the
Senate. As the filibuster battles of 2005 displayed, leaving
judicial confirmations to simple majority vote leaves too
many doors open for the filibuster to be used where it should
not be. Additionally, the rigorous requirements of amending
the Constitution regarding a 60-vote confirmation standard
would bring this important issue into the public view, so that
citizens can learn the best approach to such a critical process.  

It is imperative the Senate take steps toward restoring
integrity to the filibuster and fixing the judicial confirmation
process. Requiring 60 votes for judicial confirmations would
allow the filibuster to remain as a tool for extending debate on
legislation while removing it as a tool for holding judicial
nominees hostage. It would also more properly balance the
power of each branch of government regarding judicial
appointments. Most importantly, a 60-vote standard would
help decrease partisanship in the judiciary, and maintain it as
a branch of government that represents the justice to which
all Americans are entitled. 
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